
•are not; exactly on the point. The cases relied upon

YOU* IV:] PATNA BERIES. 823

K aw m
B akhsu,

on the other side, namely, Ghamandi Lai y. Amir suib dowa 
Begam Q), Haidar 'Husain v. AhdiA Ahad (̂ ) a.nd Bm 
Full V. AdesaMff Pahadsang {̂ ), sue not on all fonrs she'ikh 
with, the present case.

Even if  there was abatement in the present case, 
the appellant is entitled, upon the facts clearly set 
forth in his sworn petition and not controverted by 
.■in)?- counter-affidavit, to have the abatement set aside 
and to have the names o f the fresh heirs added on the 
record. No doubt, in his application the appellant 
has prayed for substitution and addition o f the 
daughters of the deceased respondent no. 1 as heirs 
in his place and has not clearly asked for setting aside 
the abatement; but reading the whole application and 
the prayer, the application can reasonably be construed 
as an application for setting aside the abatement and 
for substitution^

The application is, therefore, gra,nted. Let the 
heirs proposed be brought on the record as respondents 
in place of the deceased respondent no. 1. Tn the 
circumstances of the case there will be no order 'as to 
costs. -

^fflieation graM̂ 'd.

: I P P E L L M E

Wefom 'BWolsniU'and Row . 7 .7 . /  

HHMtH YXBBIH
i?. 1924.

Penal Cod^, 1860 tiict X L V  of 1860) section  
information to the police followed hij ccm ptah^ to the magis- 
trat'e— sanction of the GonHt w h d h st neceMcmj-^Oode of

,* Criznmal'Appeal no. 207 of 1924, from a dsoision of SureBh Chandra 
Sea, Esq., Assistant Sessions Judge of Huz^arpur, dated the 97th of 
Septembe?, 1924.

a) (1894) I. E, E. 16 All. Sll. (2) ( i t o  I. L. B. m  All. 117
(S) (1902) I. L. B. 26 Bom. SOa.



i m  Griminal Procedure, 1898 (Act V of 1898), section  195(l)(b)-"‘ 
application for judicial im estigation, whether is a complaint-’

M oham maj>
Yassik Where an information is lodged with the police and the
Ktsio- police on enquiry report it to be false, hut the informant, by 

Empeeoe. application to tlie magistrate, insists on a jndicial investi
gation, he is deemed to have preferred a complaint to tha 
magiEtrate and a sanction or complaint by the Court itself 
under stjction 195(l)(b ) .of the Cod.i of Criminal Procednrfi, 
1898, is reqiiiaite before cogniaance of an offence punishable 
under section 211 of the Penal Code can be taken in respect of 
the false charge made to the poHce, irrespective of whether 
the magistrate has investigated the complaint or not.

Tayehulla v. E m perorm  and Brown v. 'Amnda Lcl 
MulUcM^), followed.

T lie  fa c ts  o f  th e  ca,se ■ m a te r ia l to  tliis  re p o r t  are 
stated  in  th e  ju d g m e n t  o f  R oss , J .

K lm rsh a id  H 'lisnain  an d  A h m e d  E e z a ,  f o r  the 
p e tit ion er .

E . L . N m d k e o ly a r  (A ss is ta n t  G ov ern m en t A d v o 
ca te ), f o r  th e C ro w n .

R o s s ,  J .— T h is  is an  a p p e a l a g a in s t  a  co n v ic t io n  
by the learn ed  A .ssistan t S ession s J u d g e  o f  M u z a ffa r -  
p u r . T h e  a p p e lla n t M u h a m m a d  Y a s s in  w a s  ch a rg ed  

; w ith  h a v in g , on  th e  2 5 th  o f  O ctob er , 19S8, in s titu te d  
cr im in a l p ro ce e d in g s  ch a rg in g  ce r ta in  p erson s  w ith ’ 
the offences o f  r io t in g  an d  m u rd er , k n o w in g  th a t  there 
w as no ju s t  o r  la w fu l  g ro u n d  f o r  su ch  p ro ce e d in g s . 
T h e  case w as in s titu te d  b y  w a y  o f  in fo r m a t io n  to  th e  
p o lice . T h e  PGlice e n q u ire d  in to  th e  case  a n d  re p o r te d  
th a t it : w as fa ls e ; a n d  th e su b -in sp e c to r  co m p la in e d  
again st th e  in fo r m a n t  w h ereu p on  th e  m a g is tra te  
ordered  th a t h e  sh ou ld  be su m m on ed  u n d e r  section  211 
o f  V |he -Indian.: B e n a l  C ode . / T h e  a p p e l la n t ' w a s  

. cornm itted f o r  f c ;  t r ia l  : h as  been  to  five
years ’ r ig orou s  im p rison m en t,

: ; (1) (1016) r. L. a, 4a Gal. 11S2.  ̂ (2) (1917): I . L. B. 14 Cal. 650.
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It appears upon the record that on the 6th of 
JMovember, 1923, before the police had siibinitted the “ Shaikh

.tinal report, Muliaiiiinad Yassiii filed a petition befaxe
the magistrate complaining of the police iiivestigatiou
and prajing that the case should be ejiqiiired into and -Kmo-
the persons whom he accused summoned. Su]jseqiien tiy,
when he was called upon by the magistrate to show Boss, j,
cause why he should not be prosecuted for instituting
a false case, he again asserted that the case was true.
These complaints were never investigated and he was 
not even examined on oath.

The contention o f the learned vakil who appears 
for the appellant is that inasmuch as the petition o f 
the 5th November, filed before the magistrate, was 
a complaint witliin the definition in the Criminal 
Procedure Code, the offence, i f  any, became an dfience 
which was committed in or in relation to a proceeding 
in Court; and, consequently, a complaint in writing 
by the Court or by some other Court to which it wae 
subordinate was a condition precedent to cognizance; 
being taken of this offence under section 211. Two 
authorities have been cited in support of this pro
position. The first is the decision in TayebuUa y . 

Emperor (i) where Mukharji â nd Sheepshankss, J ,J ., 
d istinguished the cases where there is an in formation 
to the police only from ‘those where there is also 
a complaint in Court. Their Lordships pointed out 
th at: “ A  sa.nction is requisite in respect of an offence
under section 211 of the Indian Penal;Code, only when 
such offence has been G om m itted  in or in relation to any 
proceeding in any; Court; no sanction is necessary when 
a false charge has been made to the police and nag not 
been followed by a judicial investigaticm thereof 
a Court.. . . . . . . . . ..The position is different where^ upon
the poMce report as to tbe falsity of the complaint, the 
complainant insists upon a judicial investigation; i f  
he does so, he is deemed to have preferred a complaint 
to the magistrate. I f  the ma.gistrate finds his case

(1) (1916) I. h, B. 43 Cal. 1162.
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1924. 130 false, a sanction would be requisite under
section 195(i)(£‘) as the offence may be said to have been 

MrauisfMAB committed in a proceeding in a C ourt/’ The same 
view was taken in Brown v. Ananda Lai MullickQ) 

Kino- where it was laid down that where an information to 
Emperou. police is followed by a complaint to the Court, based 
Hoss, j. on the same allegations and the same charge, and such 

complaint has been investigated by the Court, the 
sanction or complaint of the Court itself under 
section 195(i)(&) of the Code is necessary before the 
Court could take cognizance of an oifence punishable 
under section 211 of the Indian Penal Code, in respect 
of the false charge made to the police on the ground 
that it was an offence committed in rela,tion to 
a proceeding in Court. The decision in that case was 
arrived at independently of the decision in Tayebulla’s 
case to which, at the end of the judgment, reference 
is also made.

The learned Assistant Government Advocate seeks 
to distinguish these ca,seB on the ground that, the 
complaint in tlie presen.t instance was not investigated 
by the Court. To my mind thal; cannot make any, 
difference in fa;vour of the prosecution. The eAmi- 
plainant was entitled, to Iiave his complaint enquired 
into and the fa,ct th,at.no enquiry was ma,cle (3aimot be 
made a. merit in the prosecution. Th.e absence of an 
investigation cannot be niade a ground of distinction,. 
The point is that by making his complaint to the Court 
the informant has withdrawn the informa;tion from the 
category o f , mere police proceedings and has raised it 
to the category o f a proceeding in Court. This 
necessitates a complaint by the Court i f  the informant 
is to be proceeded against. The matter is no longer 
in the hand.s of the police but is within the cognizance 
o f the Gonrt itself, A. further answer wa.s suggested 

' to this effect that the order of the m,agistra.te summon
ing the appellant :wa:s itself a. complaint either'witliin 
section or witbin section 47B fvf the Code.

7(1),: (1917) I. L. B. /
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argument. mm.

B t j c k n il l , J.'-...T agree,

S.'A , K.
Conviction set aside.

YAasiw

iSMSmOQ.,
Ro-je, I.

In my opiniorj tlii  ̂ is not a tenable 
A  reference to tlM3 deiinition of “ complaint ” in the sh îm 
Code is a sufficiect answer. And these proceedings 
were initiated by th(i sub-inspector of police wbo made 
the complaint and on that complaint the magistrate 
passed an order to siimmon the appellant. It is, in my 
opinion, impossible to construe that order passed on 
a complaint as being itself a complaint within the 
meaning of the Code. It follows, therefore, on the 
decisions above referred to that the proceedings in 
which the appellant has been convicted were wholly 
withont jnrisdiction because the bar imposed by 
section 195 has never been removed.

The conviction, therefore, cannot stand and must 
be set aside .

APPELLATE CRIM INAL.

B ejofc Biicknill and Ross, J.J. 

a C a A M  MOHAMMAD KHAN m i.

Code o f  Gtimm/d Pr^ycedurB, 1898 (Act V of 1S98), section  
lei^JjJxcuIpatoTi/ M e i i i m t  hy accused, wh6tJ}.er admissible 
against him.

Where an accuseil fierson makes a statemeni} before a 
magistrate under section 164, Criminal Procedure Code, 1898, 
and the statement is not a confession but is of an'exculpatory 
eharacter, it  ii3 still admissible in o.-videiice against the acctised 
at liis trial as e\'id(inti;i! o( a hict relative to the prosecution 
'Case;'-'

No'£)., 2f). 
Dec., m..

Criminal Apptjal no. 170 of 1924 from tlie deeisiou ' ^  
Gr, Rowland, Esq., i.c .s ., Judicial Gommissioner of Chota Nagpur, dat&i’ 
the 6th July, 1924. .


