
1924. licen ses  o f  th is  n a tu re ) a re  n o t  o n ly  w o r th le ss  as reason s 
'  madahan fo r  su ch  re fu sa ls  b u t in  th em selves a re  in ca p a b le  o f  

K a s s a b  leaving any le g a l e f fe c t ; a n d , in  a d d it io n , m ig h t  I th in k  
King- g iv e  r ise  n o t o n ly  to  som e h a r d s h ip  in  ce r ta in  in sta n ces  

Empekoe. ]3ut a lso  p oss ib ly  to  som e d is tu rb a n ce  betw een  th ose  
BucKNii-r-, J. w h ose  ideas are a g a in st  th e  s la u g h te r  o f  ca tt le  a n d  

those w h ose  id ea s  a re  n o t a g a in s t  th e  s la u g h ter  o f  
ca ttle .

The application, therefore, must be rejected and 
the convictions will stand; but the penalties will be 
reduced to the a,mounts which I have already indicated.

Ross, J.— I agree.
S. A. K. A fflica tion  rejected.

Penalty reduced.
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Before Jwala Prasad and- Adamic J.J. 

SHIB D UTTA S(NG H
1924.

V.

SHEIKH K ARIM  B A K tlS H .*

Code of Civil Trocedure% 1908 (Act V of 190&),"'Order 
iKXIly rule 4:(d)-~Ahatement of appeal— death of a respondent 
—application for substitution of some tMe heirs, appellant 
. heing unaiaare of the existence of others— Limitation.

Welir an appellant applies within time for the substitution 
of sLich of the heirs of a deceased respondent as he bona fid̂ '. 
belie-ves to be in existence the appeal does not abate under 
Order XXIT, rule 4(3), Civil Proceciare Code, 1908, even 
though in fact there are in existenw ouher heirs of the res­
pondent of whose existence the appellant is unaware.

; Rem Armj Seî ak̂  ̂ Singh H  
ilancirdon v. Murrarray and Narsingrm(J^j, followed.

=̂ Iri tile matter of an applicaHoii for substitution in Second Appeal 
n o ;'932 of 1922. ■

(1) (1881) I, I.. R, S All. 517. (3) (1888) I. t .  B. 12 Bom. 4 8 i:'



Kadir Mohideen Ma-rakhayar l‘'J. V. Mutlmkrishna 
A y y a r ^ , Ghamandi Lai v. Amir Bcqam'ii^) IJaidar Fhisaw v. shib DuitI 
Abdul Ahad(5) and Bai Full v. Alesany Pahadsang(^). Singh
leferred to v.

■ SuJEIIiH

Application by tlie appellant. b̂ khsh.
This was an application to bring on the record two 

daughters of Sheikh Karim Bakhsh deceased, namety,
Nasir Bibi and Kulsum Bibi. Sheikh Karim Bakhsh 
was lespondent no. 1 and he died on the 12th March.
1924, after the appeal was filed. On the 17th May 
1924, the appellant-petitioner applied for snbstitnting 
the naines of his minor son Sheikh Yusuf'and his major 
daughter Mari-un-nisa. This application was within 
time and substitution wrs ordered by the Registrar.
The son being a minor, the question of the appointment 
of a guardian arose, and when this matter was being 
dealt with by the Registrar the Vakil on behalf of 
respondent no. 3 informed the Registrar that there 
were two other heirs o f the deceased respondent no. 1.
TTpon this information being received by the Vakil of 
the appella.nt, he wrote to his client and the latter 
m.ade enquiries and reported that the deceased 
respondent no. 1 had left behind two other heirs, his 
daughters, namely, Nasir Bibi and Kulsum Bibi 
m.entioned aboYe. An afi^dayit ô tli is effect was sworii ’ 
to in the month of August at Pmmlia, and when the 
High Court re-opened after the vacation, on the 27th 
Qctober, 1924, tbe application was filed:

Aha7ii Bushan Muke-rji, f o r  the p e t it io n e r .
Sailendranatli Palit- f o r  th e  o p p o s ite  p a r ty .
JwALA P r a s a d  a n d  A d a m i, J :J .-—I t  is c le a r  u p o n  

th e  sw orn  p e t it io n  o f  th e  a p p e lla n t  th a t  h  ̂ hond fide 
m ade an a p p lica t io n  f o r  su b stitu tion  o f  on ly  tw o  h e irs  
o f  th e  d ecea sed  resp on d en t no. 1 beca.use h e  h a d  no 
k n o w le d g e  o f  the ex isten ce  o f  th e  O'ther tw o  h e irs ,
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(1) (1003) I. L, B. 26 Had. 230 (233-234).
(3) I. L. E. 16 AH. 211.
(3) (1008) I. L. B. 30 All. 117.
(4) (19021 I. L. E, 26 Bom. 203.



B22 THE INDIAN LAW REJPORTS  ̂ [V 0£ .

im., and after that wlien he came to know of their existence 
shib Dottahe made diligent inquiry and put in his application.

V.

B akhsh.

Singh Therefoi*e there can be no doubt as to the bond fides 
SHKKtt and the application is within time from the date of 
Kab™ knowledge of the appellant. In this view the 

application should be granted, and the two daughters 
o f respondent no. 1 mentioned above be also made 
respondents along with the other two heirs already 
brought on the record.

An objection has been taken by the learned Vakil 
on behalf o i the respondent that the appeal had already 
abated so far as the heirs of respondent no. 1 now 
sought to be brought on the record are concerned, and 
that the present application for bringing them on the 
record is barred by limitation. Upon this view there 
is divergence of opinion. Personally speaking we are 
o f opinion that the appeal in the present case did not 
abate, inasmuch as an application for bringing upon 
the record some of the heirs o f the deceased respondent 
no. 1 was already toade within 'time. Eule 4 o f 
Order X X II , clause (S), directs that the appeal shall 
abate where within the time limited by law no 
application is made under sub-rule (l). Here an 
applica,tion, as already observedj was made within 
time. Therefore the appeal did not a.bate as against 
the deceased respondent. The respondent no. 1 having 
died the appeal could a-bate only i f  it was not continued 
against his representative by an application made 
within time, and the moment tlie application was made 
within time the appeal was sa,ved from abatement. The 
bringing on the record subsequently of the other heirs 
of the deceased will be simply an a.ddition o f the names 
in the category of respondents. This view is supported 
by , the cases of Bmii Am ij Se-wah Smgh v. Hingu 
L(il{ )̂ and Krishnaji Jmiardan v, Miirrarray ( )̂, 
Soime support; is also lent to this :yiev5̂ ; by: t^^ 
in  the :caee 'Endir • M v.
MiithuJcruhna Ayyar (^: The pl^er casesV howev^^

fl) ( i a i )  I. L . (1888) I. L . R. 12 Bom. 48,'



•are not; exactly on the point. The cases relied upon
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K aw m
B akhsu,

on the other side, namely, Ghamandi Lai y. Amir suib dowa 
Begam Q), Haidar 'Husain v. AhdiA Ahad (̂ ) a.nd Bm 
Full V. AdesaMff Pahadsang {̂ ), sue not on all fonrs she'ikh 
with, the present case.

Even if  there was abatement in the present case, 
the appellant is entitled, upon the facts clearly set 
forth in his sworn petition and not controverted by 
.■in)?- counter-affidavit, to have the abatement set aside 
and to have the names o f the fresh heirs added on the 
record. No doubt, in his application the appellant 
has prayed for substitution and addition o f the 
daughters of the deceased respondent no. 1 as heirs 
in his place and has not clearly asked for setting aside 
the abatement; but reading the whole application and 
the prayer, the application can reasonably be construed 
as an application for setting aside the abatement and 
for substitution^

The application is, therefore, gra,nted. Let the 
heirs proposed be brought on the record as respondents 
in place of the deceased respondent no. 1. Tn the 
circumstances of the case there will be no order 'as to 
costs. -

^fflieation graM̂ 'd.

: I P P E L L M E

Wefom 'BWolsniU'and Row . 7 .7 . /  

HHMtH YXBBIH
i?. 1924.

Penal Cod^, 1860 tiict X L V  of 1860) section  
information to the police followed hij ccm ptah^ to the magis- 
trat'e— sanction of the GonHt w h d h st neceMcmj-^Oode of

,* Criznmal'Appeal no. 207 of 1924, from a dsoision of SureBh Chandra 
Sea, Esq., Assistant Sessions Judge of Huz^arpur, dated the 97th of 
Septembe?, 1924.

a) (1894) I. E, E. 16 All. Sll. (2) ( i t o  I. L. B. m  All. 117
(S) (1902) I. L. B. 26 Bom. SOa.


