
It is  fu r th e r  o r d e r e d  th a t  th e  a m ou n t o n  d e p o s it  
be d ire c te d  t o  be p a id  to  tlie p la in t iffs  u p o n  th e ir  tofa i <ai. 
a p p lic a t io n  t o  th e  p ro p e r  officer. i >as

W it h  re g a r d  to  th e  costs  o f  th is  a p p e a l i t  a p p e a rs  t . w . 
to  m e th a t  th e  a p p e lla n t ’s g r ie v a n ce  h as  a r ise n  so le ly  
o w in g  to  h is  n eg lect  t o  d ra w  th is  m a tter  t o  th e  n o t ice  Dawson 
of the Subordinate Judge at the trial. Had he done so 
the m a tter  would undoubtedly have been dealt with in 
th e  ju d g m e n t  a n d  credit for the amount deposited 
would have been given to the appellant. In th e  
circumstances it is ordered that each party b e a r  his own 
costs o f this appeal.

F o s t e r , J .— I  agree.,
'Decree varied.

i?0E.rv^|' B'lRiEs;.:

APPELLATE CIYIL.

B efore Dawson M i l l e r G .  and Foster^ J. 

J O a m D B A  NARAXAN O H AUDH UEI
1924.

GHINAI M UHAM M AD SIECAB.® D.o.ylO.

Limitation A ch  1908 ^Act I X  oj. 1908), Schedule I <,
A rticles 89, 115 and 116— Principal  ̂ and agent, written  
agreements hetween— Accounts, suit jor^ L im ita tion .

as Ms agent to look
after two villages and collect the reatSj rendering an account 
to the plamtifl. There were two written agreements in the 
case, one relating to each of the villages. The first WM 
executed in 1905 and the other in 1906. The defendant wa5 

dismissed sometime in September or October, 1917. He had 
rendered no accounts and the present suit for accounts was 
instituted on the 26th May, 1920.̂  ̂ T^ the
view that as the relations between the plaintiff and the defen
dant depended on a contract the case was governed by Article 
116, and dismissed the suit on the preliminary point. On 
appeal, heldy that the proper Article applicable was Article 89; 
and that the suit having been brought within three years from

* First Appeal ho, 240 of 1921, from a decision, of B. Suresh Ohandra 
S§a* Subordin.ate Judge of Purneia, dated the 27th April, 1921,



1924. ‘ the date when the defendant’s services terminated, the auli
was prima facie in time unless it could be shown that some
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N abS w  made before that date with regard to all or some
Chatohubi ;of the sums due for the years in question and that that demand 

 ̂ was refused.
UHmAi

Chandra R oy  y. Ghandra Narain MuTiherjee(^).^
lUOAB,.

Jogesh Chandra v. Binode Lai Royi^), Easin Sarhar v. 
Barada Ktshore Achd'ryya Ghowdhryi^), and Mati Lai Bose y. 
Amin Chand Chaitopadhayi^), distinguished.

The facts o f the case material to this report are 
stated in the judgment of Dawson Miller, G.J.,

Lai Mohan Ganguly, for the appellant.
Dawson M ille r , C. J.~-This is an appeal <m 

behalf o f the plaintiff from a decision o f the Subor
dinate Judge o f  Pprnea, dated the 27th April, 1921, 
dismissing the plaintifi’s claim on the ground that it 
was time barred under Article 115 o f the Limitation 
Act. The plaintiff has appealed and contends that 
the case is governed not by Article 115 but by 
Articles 88 and 89 o f the Limitation Act . - ■

The facts shortly stated are that the plaintifl 
engaged the defendant as his a^ent to look after two 
villages and collect rents rendering an account to the 
plaintiff. There were two written agreements in the 
case, one relating to each of the mauzas. The first 
was executed in the year 1905 and the other one: in the 
following year. The claim is for an account of the 
collections made between the years 1312 and 1313,^.^. , 
respectively, for the two villages and the year 
1323, which later year would cover the period 
between the middle of April 1916 and the middle: o f 
April 1917. The defendant was dismissed sometime 
in about Assm 1324 that is in September dr October, 
1917. He has rendered no accounts and the present 
suit was instituted on the 26th May, 1920.

■ (1) (1905) L L. B. Sa m  (3) (1910) 11 Cal. L, '
2̂) (190940) 14 Oal, W. N. m  (4) (1900 J Gal U  j , 2Xt



The learned Subordinate Judge, before whom the. 
case came for trial took the view that as the relations jogindba 
between the plaintiff and the defendant depended on 
a contract the case was governed by Article 115. That •
Article provides for compensation for the breach of any ̂ Ohinm

. ■ -t. T < Muhammwicontract express or implied not in writing registered siboab.
and not herein specifically provided for. The period 
of limitation is three years and the time from which MmSrc J- 
the period begins to run is that date when the contract 
is-broken or, where there are successive breaches, when 
the hreacli in respect o f which the suit is instituted 
occurs, or, when the breach is continuing, when it 
ceases. The learned Subordinate Judge in arriving at 
the. conclusion that iVrticle 115 applied rather than the 
earlier Article relied upon the cases o f  Jogesh 
Chandra v. Binode Lai Roy {̂ ) and Easin Sarkar r.
Barada. Kishore A charyya CJiotodlif'y P). W ith regard 
to the former case a registered contract was relied upon 
a,s bringing the case not within Article 115 o f the 
Limitation Act but within Article 116> Now 
Article 116 is not an Article which like the one 
immediately preceding applies only to cases not 
specially provided for in other parts of the schedule.
I t  applies to compensation for the breach of a contract 
in writing registered and it may well be that in a case 
o f a registered contract that Article which gives six 
years as the period of limitation is to be preferred to 
Article 89 which limits the period to three years only.
Whether that interpretation of the Act is r i^ t  or 
wrong we are not concerned with in the present appeal;

’ The question for d:eterminatipn here is whether 
Article 115 which relates to a contract in writing 
registered, and not specially provided for in other parts 
of the schedule is to be given preference to Article 88 
and ATticte 89 whore the suit clearly falls within these 
Articles. The first of the cases therefore relied upon 
by the learned Subordinate Judge does not appear to 
me to be any authority for the view which he appears 
to have taken in this case. It is true that in that case 
there is a dictum to the effect tha,t where there is a

(1) (1909-10) 14 Cal. W. N. 122. (2) (1930) 11 Cal. L.  ̂ A.fi
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1924.. definite contract to account at tlie end of the year the 
Jogindea"” proper Article would be Article 115 as the contract 
oStootm broken by the failure of the agent to account

u. at the end of each year but it must be noted that in that 
Ghinai case the contract was in writing and registered and 
Smcmr the Article wliich was applied was Article 116. The 
d aw so  which I ha,ve referred was based apparently

MiLLrâ c.j. i-ipon the case of Mati Lai Bose v. A min Chand 
Chattovadhay Q), a case in which a.gain there was 
a dictum to the effect that Article 115 would over-ride 
the provisions of Article 89 where both were applicable. 
This however was merely a dictum because the question 
in dispute in that case related to the e f  ect of Article 116 
upon the earlier Article, namely, Article 89 and it 
was not necessary for the Court in that case to consider 
wha,t the effect would be in a case coming under 
Article 115.

In the other case relied upon by the learned Judge, 
namely, Easin Sarlcar y. Barada Kisliore Aclicmjya 
Chow dim ' (2). again it was proved that-there had been 
a demand and a refusal to render an account more than 
three years before the suit was brought and therefore 
it was of no moment whether Article 89 or Article 115 
was applied. It was not necessary therefore in that 
case to consider the question under which o f these 
Articles the suit came. The matter, however, has been 
considered by other decisions in the Calcutta High 
Court and I need only refer to that o f Shih Chandra 
Royy. Chandra Narain Mukerjee (®). That was a suit 
by a principal against his agent for an account and 
for recovery of money from him that might be found 
due. It was held there that it was a suit for movable 
property received by the agent on behalf of the 
principal and not accounted for and was governed by 
Article 89 of the schedule to the Limitation Act. The 
learned Judges there pointed out that the cases to which 
I  have already referred dealt merely with Article 116 
and were no authority for the proposition tlia.t

; (1) (1905) l  Cal. L . J. 211. (2) (19T0V 31 Cal 03.,
(sy
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Article 115 would over-ride Article 89 and in the result
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they fo.und that Article 89 was the proper Article to jogindea 
apply in such cases. I f  that is the proper Article to 
apply in the present case and, in nay opinion, it un- v. 
doubtedly is, then it would appear that the present 
suit is not barred by limitation. The learned Judge siecab. 
seemed to think that it was barred upon the allegations 
in the plaint and without taking any evidence he Mimtb, c.j. 
decided the suit as^ainst the plaintiff. He seems to have 
relied upon certain allegations in paragraph 4 of the 
plaint where it is stated that:

“  NoWithstaudmg tlie fact that he was repeatedly aslced to submit 
collection and nihas (adjustment) papers he did not do so nor' is he inclined 
to siibmit them, Therefore in Asin, 1.924, the Bangla year, the plaintiff 
dispensed with his services ic  connection with the collection, and reaUzation 
of the same TOflwgas.”

The learned Judge seems to have assu||ied that̂  ̂t^ 
repeated applications were applications made at the 
end o f each fiBancial year ot tjhat tl]iey were at all 
events at some period anterior t o : the time 
last collections were made and certainly anterior to 
three years from the time when the plaintiff; brought 
his suit There is nothing however in the plaint to 
indicate that any demand was made more than three 
years before the institution of this suit. The sjut was 
brought within three years' from tlie date ^ e n  tiie 
defendant’s services terrainated. Ijierefpr the suit 
is 'primd in time unless it can be shown that soirie 
demand was made before that date with regard to all 
or some o f the sums due for the years in question and 
that demand was refused; That is a question o f fact 
which will have to be gone into at the trial and in iny 
opinion there is nothing in the plaint from which any 
such inference mn̂ t̂ be drawn. The appeal is allowed, 
the decision of the preliminary point arrived at by the 
trial Court is set aside and the case is remanded under 
Order XLT, rule 23, o f the Civil Procedure Code, to 
the trial Coiu’t for decision of the other issues in the 
oase.',:,

FosTiiR, .T.—T agree.
S. A. K.


