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REFERENCE UNDER THE INCOME-TAX
ACT, 1922,

Before Duwson Miller, CoJ, und Foster, J.

TRIKAMJII DIWAN DAS
1824,

[ v

Nowv, 18, )
THE COMMISSIONER OF INCOME-TAX, BIHAR
AND ORISSA*

Income~tup Act, 1922 (det X1 of 1992), seclions 34, 35 and
and G6—Rectification of asscssment on ground of wmistake,
application for—migtake must be bona fide—Order by Iligh
Court directing Comanissioner to state a case, whelher validity
of the order can be questioned.

Up to and including the year 1922-1623 five collieries were
separately assessed to income-tax upon returns made in the
names of certain persons who in those returns represented the
collicaies to be their properties. The assessments for 1922-1923
were accepted without protest and without appeal by the per-
sons upon whom the assessments were levied. Of the five
collieries three were alleged to belouwg to C, one to B
and the ffth to J. The demands for payment of the tax were
made on these persons between the ‘30th July and the 25t
Auvgust, 1922. The assessees were given the option of paying
the taxes in ingtalments and they paid about halt the amouns
assessed. In August 1923 the Income-tax Offiger received
information that all the five collieries belonged to the same
firm trading in the name of J whose principal place of business
was in Bombay, and on the 18th idem he issued a notice on ths
firm ealling upon them to show cause why they should not be
assessed ab & higher rate based on the total inzome of tha
five collieries. The notice purported to be under section 3%
of the Income-Tax Act, 1922. Thereupon the firm filed a
petition purporting to be under section #5 agking for rectifica-
tion of the original assessments on the ground that their
Bombay business, which appeared to have been separately
assessed in Bombay, had shown in the previous year a loss
exceeding the profits of the collievies. It was admitted thas
for at least three or four years before the year in question tha

Miscellancous Judicial: Caso no. 57 of 1024,
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live collieries were the properties of the firm. Their applica-
tion for refund was refused by the Commissioner for incoma-
tax and an application for review of the order of refusal was
also rejected. An application under section 66(2) was then
made to him for a veference to the High Court and this was
also rejected, mainly on: the ground that there had heen no
appeal from the assessment under section 31 or 32. The
assessee then applied to the High Court under section 66(3)
asking it to require the Commissioner to state a case and ret:r
it. The High Court directed the Commissioner to state =
case. [eld (1) that the Commissioner’s refusal to state a cass
under section 66(2) was vight:

(if) that it was douhtful whether in the circumstances of
the case the order of the High Court was justified

(13) that where the High Courf has issued an order direct-
ing the Commissioner to state @ case the High Court cannot
question the validity of the order;

~ (iv) that tnasmuch as what had heen done with a view to
gelting separate assessments upon the five collieries had bean
aone deliberately, there was no “mistnke’” which the assesses
was entitled to have rectified under section 35.

_ Reference under section 66 of the Income—'].‘a_x
Act, 19922. The facts of the case material to this
“report are stated in the judgment of Dawsen Miller,
C.J.

K. P. Jayaswal, for the assessee.

“Lachmi Nagrain Sinha, Government Pleader, for
the Crown.

Dawson Mruuer, C. J—This reference comes
hefore ns under an order passed by a Division Bench
of this Court on the 12th May last directing the
Commissioner of Income-Tax to state a case upon two
pomts formulated in the order thus :
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“* First, as to whother an sssessee is nnder the law entitled $o apply -

for & refund under seetion 85 (of the Indian Income-Tax Act, 1922),

without making ‘any objection or appsal against the original assessment:

and danand under seetion 20 of the Act,mand, secondly, the Commissioner
Having -intlinted pmcee(hum under saction 35 of the Aek, if in-the eoorse
uf sue 11 proceedings "6 is discovered - that the assessment  was. under
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a mistake and that no assessment onght to have been made at all,
whether the assessee is enfitled to a refund without any application being

TrxaMI  made on his part, and any other point that he may consider proper.”
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the assessment was made under a mistake. DBut the
Commissioner in the case stated has expressed the view
that no proceedings under section 35 were initiated by

Dawson  him at all and has further found that there was no

MILLER,
C. J.

mistake apparent on the record within the meaning of
section 35 of the Act. TIf these findings are accepted
it would appear that the second question for decision
becomes one of purely academic interest. Moreover, if
the first question as formulated should be answered in
the affirmative it would not determine the real dispute
between the parties in this case. The findings are not,
however, strictly merve findings of fact but involve
mixed questions of fact and law. It will be necessary
therefore to consider the facts somewhat in detail and
to refer to the appropriate sections of the Act before
we can arrive at any satisfactory conclusion upon the
real question at issue between the parties. :

There are five collieries in the district of Manbhum
which, up to and including the year 1922-1923, were
separately assessed to income-tax upon returns made
in the names of certain persons who in those returns
represented the collieries as their property. When the
assessments for 1922-1923 were made by the Income-
Tax Officer they were accepted without protest and
without appeal by the persons upon whom the assess-

‘ments were levied. Of the five collieries in question

three were alleged to belong to Gopaldas Trikainjee,
the fourth to Bisanjee Damodar and the fifth to
Trikamjee Jiwan Das. The demands for payment of
the income-tax assessed on these five collieries were
made upon the persons whom I have named, between
the 30th July and the 25th August, 1922. The
financial year ends on the 31st March and the tax is
assessed on the basis of the previous year’s income.
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The total amount payable upon these five properties
was in round figures Rs. 58,000. The assessees were
given the optlon of paymcr the taxes by instalments.
They paid, again in round figures. Rs. 26.000, leaving
a balance due of Rs. 32, 000. This state of affairs
continued up to August, 1()2a when the Income-Tax
Officer having. recéived information that the five
collieries all belonged to the same firm trading under
the name of kaam]ee Jiwan Das, whose pr1nc1pal
place of business is in Bombay, issued a notice on the
firm, dated the 13th August, 1923, calling upon it to
show caunse why it should not be assessed at a highe

rate hased on the total income of the five collieries.
The notice purported. to be issued under section 35 of
the Income-Tax Act, 1922. It should be mentioned
that the rate of tax is levied upon an ascending scale
according to the total income of the assessee. On
receipt of this notice the firm of Trikamjee Jiwan Das
filed a petition asking for a rectification of the original
agsessments on the crround that their Bombay business
which is apparent]y unconnected with the colliery
business and upon which they appear to have heen
assessed separately in Bombay had shown a consider-

able loss in the previous year, the amount of such loss
exceeding the profits made by the collieries. This
petition was-also made under séction 35 of the Act
‘'which provides as follows :

85, (1) The Tncome-Tax Officer may, ot any time within one year
from the date of any demand made upon an assessee, on his own motion
rectify any mistake apparent from the record of the assessment, and shall

within the Iike period rectify any such mistake whieh has been bloumht to
his notice by such assessee:

Provided - that no such rectification shall be made having the effect of
enhancing an assessment unless the Income Tax Officer has given notice
to the assessee of his inteution so to do and has allowed him a reagomxble
opportunity of being heard.

(2) Where any such rectification has the -effect of reducing  the
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assessment, the Tneome-Tax Officer shall meke any refund which may ba .

due to such asgessea,

(8) Where any such rectification has the effect of enhancmg the

- assessment, the Income-Tax Officer shall serve on the assessee a notice
“of demand in the prescribed form specifyimg the sum payable, and such
notice of demand shall be desmed to be 1ssued under section 29, and the
provisions of this lAct shall apply accordingly.’
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In the case stated the Comfnissioner has pointed

facts under which the Income-Tax Officer issued the
notice and he states that he informed him of this at
an early stage. He also points out that the proper
section applicable for the recovery of income-tax which
has escaped assessment or has been assessed at too low
a rate is seetion 34 which provides the procedure for
recovering income-tax which has either escaped assess-
ment or has been assessed at too low a rate and limits
the period within which a notice may be issued for
the purpose of recovering such a tax to one year after
the year of assessment Whether the notice is to he
taken as having been issned under section 34 or
sectinn 35 is of no importance in this case for it is
clear that under section 35 even if the Tncome-Tax
Officer takes no action himself he must within the time
therein specified rectify any mistake apparent from
the record of the assessment which has been bronght
to his notice by the assessee  Tf therefore section 35
is at all applicable to the circumstances of this case
it would follow that the Tncome-Tax Officer was bound
to rectify the mistake and if the assessment was therehy
reduced to refund the excess to the assessee. Tt 1s
admitted by Mr. Jayaswal who appears for Trikamji
Jiwan Das, the petitioner in this case, that for at lTeast
three or four years hefore the year in question the five
collieries were the property of this firm although the
returns made during that period had been made in the
names of different persons and assessed separately and
there is nothing to show that before the year in question
the firm’s Bomhay business had been working at a loss.
Tt was only in August 1923 and after the original
assessments had heen accented that the petitioner then
for the first time, disclosed the fact that all five
collieries were owned hy the same person, The
Comamissioner in his case states : ,

% The representative of the firm virtually admitted to me that if they.

had been found Tiable to assessment in 1922-1923 in Bombay they would

not have voluntarile diselosed the fact that all the five Manbhum collierigs
belonged to them " S o
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and he later on passed an order on the 7th January, _ 1%
1924, rejecting the application for a refund but Temama
ordering the proceedings taken by tbe Income-Tax Pua
Officer nominally under section 35, but actually uniler v
the powers granted by section 34, to be dropped. The Esﬂsngg
assessee shortly afterwards applied to him to review or Incoms
his order declining the refund but he refused to do go. - iz,
An application was then made to him under section sw Ogsss.
66(2) for a reference to the High Court which was also

rejected on the 7th February, 1924. This application ﬁﬁi‘;‘"
was refused mainly on the ground that under C. J.
section 66(2) the assessee may only apply in cases where
there has been an appeal from an assessment by the
Income-Tax Officer under section 31 or section 32 of

the Act and that the assessment had been accepted

without appeal in this case. In refusing to state a case

for the opinion of the Court under that sub-section the
Commissioner was undoubtedly right. The assessee

then applied to the High Court under the provisions

of section 66(3) asking it to reguire the Commissioner

to state a case and refer it. When the matter caine

hefore the High Court the learned Judges considered

that although no application was maintainable to the
Commissioner under sub-section (2) of section 66, the
Commissioner had nevertheless power under sub-

section (I) of that section to state a case and relving

upon the authority of Alcock, Ashdown and Company,|

Limited v. The Chief Revenue Authority of Bombay(y),|

directed the Commissioner to state a case.- I have|

grave doubt whether in the circumstances the order of;

the High Court was justified. In the Bombay case

cited, which was a decision of their Lordships of the

Privy Council, section 45 of the Specific Relief Act,

which gives the three High Courts in the presidency

towns power to make orders in the nature of mandamus
requiring specific acts to be done or forborne by persons

holding a public office, was relied on, but that section
~does not confer the same powers upon this High Court;

and section 66 of the Income-Tax Act, which differs

(@) (2928) T L. B ¢7 Bom %423 L B, 60 1. &, 00V,
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1922, jp certain material respects from section 51 of the Act
Tamm Of 1918 which was in force when the case cited was
Dwas  decided, gives the High Court no power over ihe
Das  Tncome-Tax Commissioner except to the limited extent
Tms €ox- therein provided. The Court, however, by its order
or TIncos considered that it had jurisdiction and ordered the
gax,  Commissioner to state a case which he has done and
o Omsss. it 18 not competent to this Court now. to question the

validity of that order.
Dawson ) ‘ '
Mowias, The real question for our determination is whether

in the circumstances stated the petitioner was entitled
under section 35 of the Act to require the Income-Tax
Officer to rectify a mistake apparent from the recurd
of the assessment and to make a refund of the amcunt
paid thereunder. The Commissioner has pointed out
that it is very far from being apparent from the records
of the assessments of the five collieries in question
that they all belonged to cne firm. In my opinion he
was justified in taking this view. Moreover, I think,
on the facts disclosed he might have gone much further
and said that from first to last there never was any
mistake at all. 'What was done with a view to getting
separate assessments upon these five collieries was done
deliberately and it was only when this mode of being
assessed turned out unprofitable to the petitioner that
he first disclosed the fact that the properties were not
separately owned but all belonged to him. In m

opinion this was not a question of mistake at all and
there was certainly no mistake apparent from the
record of the assessment. T do not consider that
section 35 has any application’ to the facts of the
present case. Had there heen a bond fide mistake as
to the manner in which the assessment ought to be
made different considerations might have applied.
The only mistake which appears to me to be shown to
have existed in this case is that the assessee failed to
realize that in making returns to the income-tax
authorities honesty may in the long run prove to be
the best policy. I think that the Commissioner was
perfectly justified in the circumstances in refusing to
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make any rectification or to refund any sums paid _ 19
under the assessments made. It is not, in the circum- Trumwus
stances, necessary to answer ca,tecrorlca]ly the questions ~ PETAY
referred because even if they are both answered in the .
affirmative that would not dispose of the real questions Tan Con-
in issue between the parties. The real question is or Incous-
whether there was, in the circumstances of the case, 2%
any mistake apparent from the record of the assessment xw Omrsss
which would entitle the assessee to a refund. Inmy =
opinion there was not. The Commissioner of Income- Mmss,

Tax is entitled to the costs of this reference. e 4
FosTER, J.—I agree '

APPELLATE CRIMINAL.

Before Adamt and Buckmill, 7.J.

BHAGWAT SINGH
0. —_—
KING-EMPEROR * How. or &

FEasement, scope of—ancient right, whether extinguished
by change in the course of the river—Code of Criminal Pro-
cedure, 1898 (dct V of 1898), sections 842 and 360—Omission
by the magistrate to append the memorandum, whether
vitiates the trial per se—section 842—duty of the magistrate.

1624,

The owner of the dominant fenement had a right fo take
water from & river flowing by the servient tenement. Im order
to obtain the water the owner of the dominant tenement had
for’ many years erected a bandh st a particular point for the
purpose of raising the level of the water snd taking it on to
his own land. Subsequently the river cha,nged its course and
the owner of the dominant tenement finding it impossible 10
obtain water by making a bandh in the deserted bed of the -
river made a bandh scross the newly-formed bed of the river.
The tenants of the servient tenement armed with deadly wea-
pons resisted the making of the bandh cn the ground that thrf

* Criminal Revision no. 472 of 1024, from an order of G. J.
Monshan, Bsq., 1.5, Sessions Judge of Mpnghyr, dated the 26th July,
1924, aﬂ‘irmmg the order of B. Raghunandan Pande, Deputv Maglstrnﬁ&:j
of Mon«hvr dated the .‘2.8ﬂ\ Jannare, 1924,



