
1924. property is actually tak^en; and, until such possession 
'T,.n̂ T̂" i s  taken, the Court o f Wards is not in charge of the 
narain property and the ward may be free to deal with it 
SHfrn as he likes: but this is a matter on which I express

no opinion. In the present case possession was 
MflSaD admittedly taken in November, 1919; and, if that 
abeahim possession was lawfully taken, then section 60A  is 

clearly a bar to the levying of execution against it.
I can see no ground for holding that possession was 

Eoss, j. lawfully taken because no fresh order under 
section 35 of the Act was made. In my opinion such 
an order is made once for all; and, after the order has 
once been made, all that is required to complete the 
charge of the Court of Wards is the taking of 
possession.

This appeal must be dismissed with costs and the 
application in revision is also dismissed.

' Sen , J .— I  agree.

'A fpeal and applicatio7i dismissed.
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REYISIONAL CIYIL.

Before Jwala Prasad and Kulwant Sahay, JJ*

, 'ADIT PRASAD SINGH  
t?. ■

Nov., 4. EAM H AEAKH  A H IB .*

Cwil Procedure Go.de, 1908 {Act V of 1908), sectiom  
148; 149 and 151, Order X L V II , rule 1 and section  114 
Pleader’s clerh misappropriation of courUfee hy~-^Plaintiff s 
r e m ^ .  . . '

Where a litigant handed over to his pleader the balance 
of the ccmrt-fee due on a plaint, and the pleader’s clerk, to 
whom the money ^as entrusted to be paid into Gonr ,̂ mic?- 
appropriated the same and filed bogus applicatiGns for tim<s

* Civil Revision no. 173 of 192#, from an order of Babu R. K. Ghosh,; 
Subordinate Judge, Shah4>ad, dated the BOth January, 19^4,



to pay the deficit court-fee with the result that the coud; ^̂ 24.
ultimately rejected the plaint, held^ that after having paid '
the money to the pleader who was a duly constituted agent Pbasab
and officer of the court under the Legal Practitioners Act and
the rules of the High Court, and whose duty it was to r a m h a -
deposit it in court, the responsibility of the plaintiff ceased  kakh A h ik .
until he was informed of the default.

The plaintiff having applied to the court for revocation of 
an order rejecting a plaint in such circumstances, and for 
restoration, and the court having rejected the application. 
held, on the facts of the case, that the plaintiff was entitled 
to ask the trial court to sei aside its decree and to restore the 
case whether the application he deemed to be one under 
section 151, 149, 148 and 147 or Order X L V H , rule 1.

Rameshwar Mahton  v. Lala Dwarka P ra sa d ^ , referred
to.

Where some other provision of the Code of Civil Pro
cedure prohibits a thing from being done section 151 does nob 
em‘|3cwer the court to direct such thing to be done; but where 
there is doubt and difficulty in applying the other provisions of 
the code to the facts of a particular case there is no bar to 
section 151 being invoked.

Application by .the plaintiff.
Tlie facts of tlie case material to this report 'are 

stated ill the judgment of Jwala Prasad, J.
S, P. Vcimia (with him 5'aran), for the

petitioner.
iJhamndra ~Nath Tcmna:, for the opposite;party.
Jwala Prasad, J .— We have heard both parties.

The case appears to be a ver;  ̂ serious one inv^ 
a serious misdemeanour and inisheha^iour on the part 
of a clerk of a pleader in the Subordinate Court of 
Shahabad,

The pleader’s evidence clearly establishes the 
plaintiff\s (̂ ,se that the deficit court-fee demanded by 
the Court wa,s paid by the plaintiff to the pleader who 
handed it to his clerk to put in Court. The clerk mis
appropriated the money and filed bogus applications 
for time to pay the deficit*court-fee with the result
' fl) (19241 I. L. R . 8 Pat, 778.
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1924. that the C ou rt, b e in g  t ire d  o f  such  a p p lica t io n s , 
u ltim a te ly  re je cte d  th e  p la in t ;  th e  p la in tifi; co m in g  to  

pKASAD k n ow  o f  the result o f  the su it a n d  the d e c e it fu l  co n d u ct  
siNOH a p p lica t io n  in  C o u rt  f o r  re v o ca t io n

E am h a- o f  the o rd e r  r e je c t in g  the p la in t  a n d  f o r  re s to ra tio n  
BASH ahxe. q£ gyjj. j|.g o r ig in a l  file.

JWALA
Peasad, j .  T h e C ou rt b e low  seem s to  h ave tre a te d  th is  case  

as a very  s im p le  case o f  d e fa u lt  on  th e  p a r t  o f  the 
p la in tiff, h o ld in g  th a t  the lach es on  th e p a r t  o f  th e  
p lea d er 's  clerk  a m ou n t to h is  o w n  la ch es  a n d  th a t so 
fa r  as th is  case is con cern ed , he is ou t o f  C o u rt . 1 f a i l  
to  a p p re c ia te  the con ten tion  o f  th e  C o u rt  b e low . I  am  
also su rp r ise d  at the s im p lic ity  e x h ib ite d  b y  th e C o u rt  
in  d ea lin g  Vv îth such  a  seriou s case as an  o rd in a ry  case 
o f  rev iew  le a v in g  th e  a g g r ie v e d  p a r ty  to  seek h is  
rem edy b y  a su it f o r  com p en sa tion  a g a in st  th e  p le a d e r ’s 
clerk , w h o , p e rh a p s , is  a p a u p e r  o r  h as  a b scon d ed . 
T h e  result o f  .the o rd e r  o f  th e C o u rt  b e lo w  is to  leave  
the p la in t iff  p ra c t ica lly  w ith o u t  a n y  rem ed y . T h e  
C ou rt b e low  has tr ie d  to  d iscu ss th e  severa l p ro v is io n s  
in  the C ode  o f  C iv il  P ro ce d u re  b e a r in g  on  th e  s u b je c t  
and  one bŷ  one he h as d isp o se d  o f  th em  b y  h o ld in g  th a t  
the p la in t i ff ’s a p p lica t io n  does n o t  com e u n d e r  a n y  o f  
them.

I t  seems to  m e th a t th e case is  o f  such  a  f la g ra n t  
nature  tha,t it  is im p oss ib le  to  con ce iv e  th at th e  C o d e  
w o u ld  leave the case w ith o u t  p r o v id in g  a n y  rem ed y . 
I f  the p o u r t  below  has fa i le d  to  fin d  o u t  th e  p e r t in e n t  
p rov is ion  in  th e C ode, i t  m u st h av e  s tru ck  h im  th a t  
the C ode is  d e fe c t iv e ; b u t  I  ca n n ot im p u te  th a t  la c k  o f  
k n ow led ge  o r  ex p erien ce  on  th e  p a r t  o f  th e  le g is la tu re  
an d  I  am  fu lly  co n v in ce d  th a t  th e  case com es u n d er  th e  
puxview  o f  the C ode . T h e  section s re lev a n t to  th e  

' p o in t  a re .'148, 149 , 151 , O rd e r  X L V I I ,  ru le  t ,  re a d  
w ith  section  114, an d  th e  ch a p te r  r e la t i i i f '  to  a p p e a ls  

/ ■ from','decrees^, ; ■

T h e  a fo re sa id  p rov is ion s  o f  th e  C o d e  o f  ten  o v e r la p  
each  o th er an d  th ere fo re  'p r e se n t  som etim es  d ifficu lty; 
ia  appljring vtheM' 'to'-ti© ■
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The order rejecting a plaint amounts to a decree under W24.
tlî e definition of the term in section 2 of the Code of 
Civil Procedure. Tf the order in question is a decree, Psasab
it is appealahle, and one is apt to ask the question why 
the plaintiff did not n;ppeal treating the order as Ram'ha.
a decree, Tf the question is asked one would find Amn.
difficult to a.ns'vver. Admittedly the plaint was jwala
insufficiently stamped and the deficiency had to be made 
up. .Admittedly the deficit court-fee was not paid 
within the time fixed by the Court, and in such circum
stances the imperative provision in Order V II, rule 11, 
must apply and the plaint must be rejected. Present 
this case before a Court o f appeal, and the only order 
which the party could expect is an order of dismissal 
Knowing this why would the plaintiff go to the 
appelb.te Court? His case is that the Court acted 
fully within the powers vested in. it but that the 
pleader’s clerk, who is an officer of the Court, behind 

.the back of the Court and that of the party, acted in 
a deceitful and dishonest manner and he withheld the 
payment of the money handed over to him in time to 
be deposited in Court. The only thing that w ill strike 
the plaiiitifi in such, a position is to represent the 
matter to the Court itself which passed the decree. 
Therefore, although the order may be technically 
appealable, it is not practically appealable. Now, 
how to approach the Court I Ask the Court to review 
its order tinder Order X LV II, rule l ;  or under the 
inherent powers of the Court, contained in seetipns 148 
to 151 referred to above. Then th^ difficulty arises in 
finding out proper and sufficient grotmds for a petition 
under Order X L V il, rule 1, and, therefore, the legal 
a.dvisers of the party described the application u n te  
the provisions which are supposed to vest the Court 
with large and unlimited powers. This is the reason 
for puttingJ:he application under section 151. It is 
not the party which has put it but the legal adviser 
of the party. Therefore we have to look to the 
substance of the petition and the petition discloses the 
circumstances under which •the order rejecting the 
plaint was passed and the reason for asking the Court
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i924. to exercise its powers to grant a relief to the plaintiff.
It has been pointed out in several cases that the powers 

■jc-KAaAB vested in section 151 are indefinite, undetermined,
Singh  unlimited and large, and it is difficult to deline and

R a m h a - describe such powers. The circumstances of each case
h a s h  a h i b . g j iQ ^ v  whether section 151 should or should not 

jwALA apply. There are also authorities which, in some way, 
P h asad , j. scope of section 151 wlien there is some other

provision in the Code which would give relief to the 
deserving party. Upon this ground it is often urged 
that when there is a provision for review and wlien the 
case can come under Order X L V II, rule 1, or can be 
taken in appeal, section 151 should not apply. 
I myself would be loath to exercise the power under 
section 151 when a party can come under any other 
provision of the Code. I f  the statute says that a thing 
should not be done, section 151 cannot vest the Coiirt 
with the power to direct that it should be done; 
but when and where there is doubt and difficulty iii 
applying the other provisions of the Code to the facts 
of a particular case I do not know why section 151 
should not apply. It is in these circumstances that, 
where there is a doubt or dispute as regards there being 
any other provision in the Code, section 151 should be 
invoked. Personally I would apply section 151 to the 
facts of the present case although, technically speaking, 
the order rejecting the plaint is a decree. It is possible 
that Order X L V II, rule 1, also applies to the case. 
The section clearly gives an option to the party to elect 
to appeal or apply for review. In this case the party 
did not appeal but applied for review of Judgment.

The plaintiff a.sks'for permission to deposit the 
deficit cx)urt-fee. Virtually, therefore, the plaintiff 
asked for extending the time to pay the court-fee. The 
Court Has power to extend the time to deposit the 
cotirt-fee, even tHough the time originally feed; has 

, 'expired, ■.uMer ':sections'; 148, and' 1 4 9 . ' ■
The only difficulty/created is by the final ordeir 

rejecting the plaint. I f  that order had not been 
passed, there Gertainly would ̂ h been no difficulty.
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P rasad, J.

In the circumstances I would not let that formal order 
stand in the way of giving relief to the plaintiff. The adm
Court below held that Order X L V II, rule 1, does not Prasad 
^PPly .and upon that view did not demand that the 
plaintiff should pay the deficit court-fee for review. B a m h a -

The Subordinate Judge treated this case as one not 
coming under the review section of the Code. There- Jwala
fore there was no fault of the plaintiff if  the court-fee 
for review was not paid.

In the case of Rameshwar Mcihton v. Lctla Dwarka 
Prasad (i) where a Court wrongly treated an applica
tion under Order X L V II, rule 1, as one under 
section 151 and set aside an order of dismissal of a suit 
under its inherent powers, Das and Ross, J.J., held 
that the order of the Court below was not vitiated by 
the aforesaid irregularity. The observation in that 
case to some extent applies in the present case. 
Therefore I would hold that the plaintiff was not out 
o f Court and he was fully entitled to ask the Court 
below to set aside its decree and to restore the case to 
its original file whether the application be deemed as 
one under sections 151, 149, 148 and 147 or under 
Order X L V II, rule 1. /

The question is whether the plaintiff was entitled 
on merits to have the decree set aside. The circum
stances stated willclearly show that this point need 
not be laboured hard for the plaintiff did pay the court- 
fee to the properly constituted agent who a to  is an 
officer of the Court and upon that payment the plaintii 
was entitled to be saved from any further harassment 
due to non-payment o f the court-fee.

. I  would, therefore, allow this application, vacate 
the order rejecting the plaint and restore the case to 
its original file.

The opposite party is represented by a learned 
vakil of this Court whom I have heard on all the points 
goncerned, and I do not think that the case should be 
delayed in any way by formally asking the opposite

I, L. E.*0 Pat. 778.
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itASiH

p a r ty  to  show  cause w h y  th e o rd e r  o f  th e  C o u rt  below
" adit sh ou ld  n ot be v a ca te d  ' T h e case rests e n tire ly  u p o n

the u n im p each ab le  ev iden ce  o f  th e  p le a d e r , B a b u  
H ariian d an  P ra sa d , w h ose  clerk , B a b u  B a d r i  P rasa d ., 

Eamha- w ith h eld  the m on ey  p a id  by  th e p la in t iff  to  be  d ep os ited  
™ in  C ou rt and  m isa p p r o p r ia te d  th e sam e. T lie  sa.id
jwALA p lea der proves th a t the m on ey w a s a ctu a lly  p a id  b y  th(,‘

.BASAD; . clerk  w a s  en tru sted  w ith  th e
w ork  o f  d e p o s it in g  it  in  C o u rt , b u t th a t he m is- 
a p p ro p r ia te d  it  an d  on  fa'lse p re te x t  took  a d jo u r n m e n t  
a fte r  a d jou rn m en t, an d  the case  w a s n lt im a te ly  
d ism issed  fo r  n on -p a y m en t o f  th e  c o u r t - fe e . T h e  
p la in tiff  a ll a lon g  believed  th a t th e  m on ey  wa^s a^ctuaHy 
d ep os ited  in  C ou rt. A f t e r  having ' p a id  the m on ey  to  
the d u ly  con stitu ted  agen t an d  an officer o f  the (3oiirl, 
u n d er the L eg a l P ra -ctition ers  A c t  an d  the ru les  o f  th e  
H ig h  C ou rt, w h ose  d u ty  it  w as to d e p o s it  in  th e  C o u rt , 
the resp on sib ility  o f  the p la in t iff  cea sed  u n til he wa,B 
in form ed  o f  the d e fa u lt  m a d e  by  th e  p le a d e r  o r  h is  
clerk . I t  is no solace to  th e  p la in t i f f  th a t he c;:in 
p roceed  a ga in st th e p lea ,der’s c le rk  in  th e c iv il  o r  
cr im in a l C ourt. The'fcase w as d ism issed  on  a cco u n t o f  
certa in  circu m stan ces over w h ich  he h ad  n o  con tro l a n d  
fo r  n o  fa u lt  o f  h is . T h e  o rd e r  o f  d ism issa l is set a s id e  
and the su it w i l l  be  restored  to  its  o r ig in a l  n n m ber on  
the p la in t iff  p a y in g  the d e fic it  c o u r t - fe e  w ith in  th ree  
w eeks of. the n o tice  o f  th is  o rd e r  g iv en  to  h im  b y  th e  
G oiirt below . '
 ̂ T h e  case, h ow ever , sh ou ld  n o t  rest h ere. A n -  

in v estiga tion  in to  th e con d u ct o f  B a b u  B a d r i P r a s a d  is 
necessary.

L e t  n otice  issu e u p on  B a d r i  P r a s a d , c le rk  o f  B a b i l  
H arnanda,n P ra sa d , P lea ,der, A r r a l i , to  sh ow  cause w h y  
he should  not be p ro p e r ly  d e a lt  w it li fo r  h a v in g  
com m itted  the offences o f  ch e a tin g  a:i:id 4n is a ])p r o p r ia -  
t io n  ;and ■: f o r . .m is co n d u c t : .a s,a .'; vp leader’s ■ ;clerk :, ;in. 
con n ection  w ith  th e  d e p o s it  o f  th e  d e fic it  c o u r t - fe e  M  
R e n t S u it no.: 2  o f  : 1923. :

K ttlwant;S a h a y , agree,. '

: allowed.
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