
1924.of the defendants or the iudgment-debtors is Joint a n d ______
several in order to determine whether the death o f one R a i  K a s h i

of the defendants or jiidgment-debtois renders the Nats singh 
entire decree mill and void. It V' ôiild liave been, well 
i:̂  we had a copy o f the d.ecree upon the record but  ̂in K a i l a s

the absenee of the decree I rely on the description s i n g h.. 
thereof given in the execution petition and th e , 
jndgment of the Munsif. I  therefore set aside the j.
order o f the Subordinate Judge and restore that o f t ie  
Munsif and direct the execution to proceed except as : 
against the deceased judgment-debtorj Chhedi Singh, ,

: and his legal representatives. The decree so far as 
Ghhedi ancl his legal representatives are concerned is 
null, and void. --The appeal is decreed  ̂ wi,th costs.
There is no appearance'on behalf o f the opposite 

..'■party. ;
M a c p h e r sg n , J .-—I  a;gree.;

A'ppeaide{^reed.

YOL, JV .] PATNA SEEIES. ,

Before Jwala Prasad and Kulwant Sahay, J J , 
;  H AEAK H PAN  M ISSIR   ̂ ^ 1924.

■ JAGDEO MISSIE.* : ^ ,  s.

Mesne profits^ a'ppKodtion for asceTtainfnent of—Limita- ' 
tion— cause of action, tG%en accfues-~Givil Procedwe Gode  ̂
m s ,  Order

Under the Civil PipceSure Code, 1908, £wi application for 
ascertainment o f fiitiire meBiie profits is no longer an applica
tion in execution birt a part of the suit itself.

Gangodhar Manika y , Balknshna Soiroha KasbekurO-),
Ramatta Reddi y . R. Bahu Reddi(^) and Puran Chand v .  R oy  
Radha Kishani^), distinguished.

, Second Appeals nos. 1845 of 1921 and 111 of 1922, from a deoisiou 
0. B. K.dshn| Siiliay, Subordiuato Judge of Gaya, dated the -5tb Septei-nbcr,
1921, i-Qvcrsmg a decision of ,M. My'hamsiiad Sliams-ud-din, Mwnsif’ of 
Aurangabad, dated the 29th Mareh, 2921. .

:i) (1921) 61 Tnd, Oas. 448, (2)-CI004) T. L. K. 37 M'aii. 186,
(8) (1892) I. L. B . 132, F . 33.



1024. When a decree awards future mesne profits the right to
apply for ascertainment of the amount of mesne profits does
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not accrue until the period for -which the mesne profits 
have beben awarded has expired and, therefore, time for such 

J a g  DEO an application runs from the expiry of such period and iK)t 
Missib, from the date of the final decree in the case.

Gangadhar Marwari v. Lachman Singh referred to.

Appeal by the defendant.
Both these appeals arose out o f the same decision 

of the Court below, dated the 8tli September, 1921. 
By tha,t decision the Court below ascertained the inesne 
profits awarded to the plaiiitiif in a suit for possession. 
"The original decree passed by the trial Court was 
dated the 29th August, 1911. That decree w as'in  
favour of the plaintiffs nos, 1 and 2. On appeal to 
the lower appellate Court the decree was set aside 
so far avS the plaintiff no. 1 was concerned and wa~s 
upheld in favour o f the plaintiff no. S. That decree 
is dated the 6th Ma.y, 1912 It was upheld by the 
High Court on. the 7th January, 1916, The decree 
directed delivery o f  possession, to the plaintiff no, 2 
and inesne profits under Order X X ,, rule 12(.'/), of the 
Civil Procedure Code. An application for execution 
of the decree v/as .made on the 23rd .December, 1918, 
and the plaintiff opposite-party obtained delivery o f 
possession on the 14th Februa.ry, 1919. On the 19th 
July, 1919, he applied to tlie Court whicli passed the 
decree for ascertainment o f mesne profits and to make 
the decree final under Order X X , rule 2, of the C3ivil 
Procedure Code. This was done by the decision o f 
the Munaif passed on the 9th: March, 1920. :

Against that decision both thev plaintiff ;and the ■ 
defendants filed separate appeals in ; the Gburt: below. 
These appeals . were disposed ôf.; l)y« the: 'Subordinate 
Judge on the 8th September, 1921, :;:'v

• ' The defendant'alone^^appealed':/froni ;thS decision, 
of the Su!)ordinate.Juc%e^and as there were two appcmls :

™  ...



in tlie Court below lie filed two second appeals^ in tlie 
High Court but the points raised were the same in both harakhpak 
the appeals. M ito

for the appellant. j aqbso
Mi0bib̂

Sarju Prasad, for the respondeiit.
JwALA P'RASAD, J. (after staling the facts as set 

out above, proceeded as follows) —
The first question raised on behalf o f Ihe 

defendant-appellant is that the a.pplication for 
ascertainment of mesne profits was barred by limitation.
His contention is that such an application should have 
been made within three years from the date of the 
final judgment in the original suit, namely, on the 74:h 
January, 1916, passed by the Hiss;h Court. :; The con
tention is tha,t an appUca,tioD/,foT ascertainment of 
mesne profits is governed by Article 181 o f the 
'Jjimitation Act, In support of this contention reliance 
has been planed upon the Gmgadhar Manika 'v.
Balkrishna Soiroha Kashekar ( )̂, a case, of the Bombay^
High Court, and, the ease of R. Rcmnna Recldi v.
R : Bahu R.eddi {̂ ). Both .these cases relate to decrees, 
passed before the present Code of C ivil Procedure a,nd 
in both of them the direetion in the decree was that 
the mesne profits should be ascertained in. execution.
A  full vhench: of, the Calcutta Hi^h;' Court, however,

: :tGofe a contrary view in the case o i Piiran Ghand y . Roy 
' RaM^y Kishen (3), holding that ArtiGles 178 and: 179 
' o f the old Limitation "A,ct (Gorresponding to A.rticles: 181 
and :1,82 of :the present Liniitatioh Aet),: do :not 'apsply 
to applica,tions for ascertain,inent o f .mesne profits,

; ;This case: also-was^ with ' respect to a decree: prior tô  
the passing o f the present Code o f Civil Procedure.
There w'as, therefore, a diverj^ence o f opinion between 
the His'h Courts upon this point and the present Code 
of Civil Procedure hns tried to solve it by making the 
ascertainment of mesne profits a part of the suit and

(?) lljmrGnTicI."c'as7"448! L. R. 37 MadTisJ,
(3) (1893) I. L. E. 19 Cal. 132, F. B,
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1924. continuation thereof. No longer is siicli a }:)roceed- 
iiig Et separate proceeding aD,d an application for
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:Mtssib as&itainfflent of mesne profits is no longer an 
application in. execution. IJiider tlie present Code tlie 

® ° case (?f G-angcid'har M.aTwari y . Ladvmcm Singh (■*■) is to 
' tlie eSect that the right to apply for ascertainments di
JwALA niesno profits does not arise until the delivery of 

Prasad, J possession. This is an authority under the present 
Code and seems to a,pply to the present case, Mr. Rai 
disputes the correctness of that authority. Whereas 
I am not prepared to hold that in all cases the right to 
apply for ascertainment of mesne profits arises from 
the date of delivery of possession I think that the right 
to apply does not in any case arise from th,e d,ate of 
the decree. Order X X , rule 12, requires that the 
decree shall direct an enquiry to be made for the 
ascertainment of rent, or mesne profits .froiH' the 
institution of the suit until the delivery of possession 
to the decree-holder or the relinquishment of possession^: 
by the-judgment-debtor or the expii'ation o f three years 

'from the date of the decree, whichever event first 
occurs. Therefore the decree has to direct an enquiry 
with respect to mesne profits for a period subsequent

■ to the date of the decree, the limit being three years 
from the date thereof, and, until the period for wliich 
the mesne profits is to be awkrded under the decree 
expires, the decree-holder will not be entitled to apply 
for aacertainment o f themesne profits. 'It is obvious ; 
that mesne profits for a period cannot be asceri;link'd 
until it has already expired. Therefore the right to 
apply will arise either when the d('h'very o f possc^ssion 
is actually given or three years expire frou'i tfio dnXc 
of the preliminary decree. The decroc'', in tlie ■p]■ô M'nt 
case has not been filed and tlierefore we do not know 
up.to Avhat future i^eriod the mosrjc profits has ])oen 
directed to be given but we know tliat tiui |daiiitift“ gfil' 
delivery of possession on the 14th ?ebrunry,
The thi-ee years from tlie date of the If ivfh Court d.cj'rrc 
expired on the 'Zth Januajy, 1919. The application

~~ "(iHioioTii



Pbasad , J.

for ascertaining mesne profits was made on the 19tli 
July, 1919. Hence whether the right to apply accrued 5 1 ^ 5 5 *  
on the 14th February, 1919, the date of the delivery 'missie'"' 
o f  possession or on the 7tli January, 1919, the date ; 
pn which three years from the decree expired, t h e /  
application was not barred by limitation. Therefore "  ̂ /  
this contention o f the appellant must fail. ^

The other points are so unsubstantial that they do 
not require any discussion. The first is that the decree- 
holder should get interest on mesne profits up to 1916 
only. There is nothing or, the record to show that there 
has been a miscalculation or misascertainment o f mesne 
profits. The second is that interest should have been 
allowed only up to the 7th January, 1916, and not up 
to the date of the judgment of the first Court, that is, 
up to the 29th March, 1921. Mesne profits now include 
interest so the decree holder is entitled to interest up 
to the date of realization o f the mesne profits. The 
Court Below is therefore right in allowing interest and 
in holding that the interest should have been calculated 
up to the date o f the final decree of the Court belo^C 
The result is that these appeals are dismissed with 

■costs.,,.;;"
■ K ulwant Sahay;  J  — I agree.

:■ Appeal dismissed.
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