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Tt is not sufficient that the Magistrate to whom the
complaint is made under section 476 is entitled to hold
an inquiry under section 202. Generally he will
consider that the fact that the Court has made the
complaint is sufficient to justify isuue of process
agamst the accused at once. But even if under
section 202 an inquiry is held the persons complained
against have no opportunity to show their innotence
till after they have been summoned.

- The learned Sessions Judge should have satisfied
himself by inquiry that there was a primd facie case
against each one of the petitioners belore laying
a complaint against any one of them.

In the present case there were thirty-seven
signatories to the petition under scction 83; it is
extremely likely that some of them knew nothing about
the petition or the documents.

On the ground that the cases of the individual
petitioners have not been considered, it will be
necessary to set aside the order passed by the learned
Sessions Judge and to direct that further inquiry be
made by him as to the complicity and knowledge of the
individual petitioners After such inquiry it will be
open to the learned Sessions Judge to make a complaint
under section 476 against such of the petitioners as
he believes to have committed an offence.

Sen, J —T agree.
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A 8nd Sir John Edge. ' : .




vor. 1v.] PATNA SERIES. 35

By*the Indian Stamp Act, 1899, section 26, where the
amounnt of the subject-matter of any instrument chargeabls ™
with ad valorem duty cannot be ascertained, nothing shall be

1824,

LAcEMI
NARAYAN

claimable under it in excess of, the amount for which the Agsrwarra

stamps used would have been correct. Section 85 provides
that no instrument can be admitted 1 evidence unless it i3
duly stamped, but provides thai an instrument which is
unstamped or insufficiently stamped can be admitted upoa
of the amount covered by the stamps,

In a suit upon a mining lease claiming royalties in excess
of the smount covered by the stamps.

Held that the lease was admissible under section 35 upon
payment of the balance of duty and penalties, and that the
amount claimed could be recovered thereunder.

Dacision of the High Court affirmai.

Appeal by the defendants.

Appeal (no. 47 of 1923) from a decree of the High
Court [ Kumar Braj Mohan Singh v. Lachmi Narain
Agarwala (1)], affirming a decree .of the Subordinate
Judge of Purnlia.

The respondent granted to the appellants a lease?
dated December 14, 1906, for 999 years of land for
use as a coal mine in consideration of a sum of
Rs. 1,920 as salami or preminm, and payment of
5 anpas per ton of coal raised as royalty with
a minimum of Rs. 960 per annum. The instrument
was stamped with stamps to the value of Rs. 40, of
which Rs. 20 was the amount payable under the Indian
Stamp Act, 1899, in respect of the premiuvm. * °

Section 26 of the above Act provides that : -

“ Where the amount or value of the subject-matter of any instrument
chargeable with ad valorem  duty cannot be.......iiieeceens ascertained ab
the date of its execution, nothing shall be elaimable under such instrument
more than the highest amount or value for which, if stated in an instru-

- ment of the same description, the stamp actually used would..vven...... have
been. sufficient.” ,

The balance of Rs. 20 would have been under the Act
- sufficient for an instrument providing for royalties up
; to Re! 2,000. : ‘ SRE S

(1) (1920) 5 Pat. Te. J. 660,
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Section 35 of the above Act provides that uo
mstrunent shall be admitted in evidence :
“unless sueh instrmnent is duly stamped,”

AG"“{}““LM but provides further that iustruments (subject to

Briga

certain exceptions) shall be admitted in evidence on

Moman payment of the duty chargeable, or such an amount

SINGH.

as makes up the deficiency in the stamp together with
a penalty as therein provided.

In 1917 the respondent brought a sull against the
appellants claiming wnder the lense royalties for the
years 1911 to 1916; he valued his claiin ab Iis. 35900,
The appellants pleaded, inter ali, that having regird
to section 26 of the Indian Stamp Act, no more than
Rs. 2,000 could be claimed.

The Subordinate Judge admitied the lease in
evidence under the proviso to section 3%, and rejected
the above plea; he gave the respondent a decree for
Rs  20,622; upon appeal to the Fhigh Court the
decision was affirmed.  The learned Judges (Dawson
Miller, (*.J. and Mullick, J.) were of opinion that there
was nothing in section 35 of the Act which excluded
its operation in the case of mstruments coming within
section 26.

1924, June 26. Sir George Lowndes, K.C. and
E. B. Raikes, for the appellants. Hection 85 applies
only to instruments not duly stamped. But having
regard to the special provisions of section 26 applicable
to leases where the annual amount payable is uneertain,
the léase was duly stamped. The amount claimable
under it was however limited by that section to
Rs. 2,000. Reference was made to Baijnailh v. Ahmed
Musaji Sellji (1),

- The respondents did not appear.

The judgment of their T.ordships was delivered
by—

Lorp Donepimw.—In this case, fhich has bern
heard ez parte, Sir George Lowndes has said every

(1) (1012) 17 Gal. W. N. 895, ¥
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thing that could be said on behalf of the appellants,
but he has not created any doubt in thelr Lordships’
minds that the judgment of the High Court at Patna

was right. It is clecu" to then Lomshm that the Acirwarza

proviso (#) of section 55 of the Indian Stamp Act, 1899,
18 of equal ambit with ‘the body of the section, and that
just as an instrument cannot be acted upon, that is to
say, nothing can be recovered under it unless it has
a proper stamp, so the proviso provides that if there
is not a proper stamp it may be puL on afterwards on
payment of a penalty and the instrument then hecomes
elfective.

Their Lordships will humbly advise His Majesty
that the appeal be dismissed.

Solicitors for appellants: W. W. Boz & Co.

APPELLATE CIVIL.

Before Dawson Miller, C.J. and Foster, J.

MAHARAJA BAHADUR EESHO PRASAD SINGH
v,
NARAYAN DAYAL.* .

Civil Procedure Code, 1908, Aet V of 1908, Order XLI,
rule 38—Power of ihe Appellate Court, scope of.

The object of Order XTI, rule 33, is, speaking generally,
to enable the appellate court, where its decision interferes with
or modifies or extends the decision. of the lower Court, to give
offcct to that decision by interfering, if necessary, even with
the rights and liabilities of those who are not in fact appealing
from the decision of the trial Court.

The defendants were lessees, at a rent of Rs. 41/5 /6 of
a holding consisting of 9:64 acres, which, at the date of the
lease, were presumed to be within villags DE the proprietor of

& %c(\nd Appeals nos. 1859 and 1860 of 1921, from a decision of
B. Phanindra Lal Sen, Subordinate Judge of Shababad, dated the-19th
May, 1921, confirming & decisionsof B. Naresh Chandza Sur, Munsif of
Buxar, dated the 10th June, 1920, ¢
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