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or the detailed list of the villages annexed thereto. The
‘decision on that question cannot throw any light on the
present case. '

I hold therefore that the Collector had jurisdiction
to seéll the property and as the sale is not attacked on
any of the grounds stated in section 33 it must
stand.

[The remainder of the judgment is not material
for the purposes of this report.]

Das, J.—1T agres. |
‘Appeals nos. 140 and 144 of 1922 dismissed.
The remaining appeals decreed,.

PRIVY COUNCIL.

RADHA KISHUN
2,
JAG SAHU
Hindn Low-~Widow—Muorlgage of Husband’s Estate~—
Rate of Interest--Necessity—Pleading.

A Hindu widow who had a widow's right in her husband’s
ostabe, mortgaged part of it at 24 per cent. compound interest
with half-yearly rests. In a suit upon the mortgage she

pleaded ‘‘ the bond sued upon is entirely illegal......and with-

put legal necessity.”” Held, that the plea entitled the Court fo
reduce the rate of interest in the absercs of evidence thay
there was necessity for the high rafe of interest stipulated.
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Held, further, that the fact that the widow had on
another occasion borrowed money at & high rate of interests
wag of itself no evidence that thers was necessity for the rate
stipulated for by the bond sued upon.

Decres of the High Court reversed.

- Appeal (no. 51 of 1923) from a decree of the High
Court in Jag Sahu v. Rai Radha Kishun (1) (March 23,
1920), varying a decree of the Subordinate Judge of
Muzaffarpur (March 26, 1917).

The suit was brought by the respondents against
the appellants upon a mortgage bond executed by a
Hindu widow in possession of her late husband’s estate
to secure Rs. 775 with compound interest at 24 per cent.
with half-yearly rests.

Both Courts agreed that the mortgage was euforce-
able only in respeet of Rs. 329, part of the principal
sum, but they differed as to the interest to be allowed.
The Subordinate Judge allowed interest at 24 per cent.
simple interest, but the High Court allowed interest.
at the stlpulated rate.

1924, May 13. Kenwawthy Brown, for the
appellants.

Dunne, K. C. and T. W. B. Ramsay, for the
respondents ,

- May s0. The judgment of Lheu Lnrdshlps was
delivered by—

Lorp Dunepin.—The present action was broutrht ;
to enforce & mortgage on the family estate which had
been executed by a pardanashin lady, now deceased, -
who had had a widow’s right in the said estate. The -
mortgage purported to he for Rs. 775 with compound”
interest at 24 per cent. and half-yearly rests. The
Subordinate Judge held that the mortgage was enforce-
able only as to Rs. 329. Necessity as to  the remainder
not having been proved. he derveed for Rs, 320 as
prmmpal and for 1nte1get at only 24 per ¢ ent. simple.

13 (10%0) 5 Pat, L. T, éé’!
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This brought out the interest at Rs. 1,178-12-9. The 19
High Court agreed as to the principal but held that ~ 4,
compound interest should be charged, which brought Xisxow
out the total sum at Rs. 18,548-11-4, v

JaG Smu.
The view of the learned Subordinate J udge is
concisely expressed in his finding on the bth.issue.
He sayse
** Issue No. §.—The amount covered by both the handnotes [Exts. 1
and 2(a)] carried interest at 2 per cent. per month. The bond in suit
was executed only & month or so after the execution of theseshandnotes
and thers is ebsolutely no evidence adduced by the plaintiff to show that
pressure for repayment of the smounts due on them was so great as fo -
corapel Bachu Kuar to agree to pay compound interest at 2 per cent. with
slx-monthly rests. C‘ompmmd interest at this rate meems to be very high
and the extent of ite ervorbitanay cen he well gauged by the fact thas
Re. 775 has run to Re. 14,500 from October, 1902, to Novernber, 1915.
To make the defendants liable for such exorbitant interest the plaintiﬂs
were bound to prove that Bachu Kuar conld not got money ab a lower
rate ‘but this they have not done (8 C. L. Journal, p. 462). I would,
therefors, allow simple interest at 24 per comt. per year ss Btipulated
for by the noteq (E:rhsbits } and 8)."

The learned Tudges of the High Court reversed
bécavse, In their opinion, there was no 'specifio:
statement in the defendants’ pleading ralsing the
question of ‘the npresgity for the rate of interest and
that, therefore, the c%ubordmai‘e J udge was wrong 1p
going into the matter. :

This point Fag, in their Lorclshmq view, been
dearlv decided by the Board  Toarning to the nleﬂdmgs
in this case the de*fnndants in then' Wr1tten stateément,
allege as follows B

. '* The bond aned 11rmn is entirely MNlegal gmd withous paesing of
ronsideration end is without legal necessity.””

. Now, in the cise of Nazir Reaam v. Rao Raghunath,
Singh (1), the judement of the Board is as follows :

* In the written statement applied on behnlf of the defendants one
of - the points teken wag that the property mortpaged was  ancestral
property and that thers was no legal necessiby to exscute the Zocument .
suad vpon . In the view, which the High Court took of this plea, a view s
from which their Tordaipg goe no reason to differ, it made it open for -
the deferidants to contend: that thotgh the necessiby for borrowidg the
principal sum was accepted there was no necessity to borrow on the
very onerous terms of this mortgdze. This line of defence heing, thus

+ (1) (1919) T, L. B. 41 All, 571, 575; L. R. 46 1. A 145, 188,
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1524, open to the defendants the pless laid down by thiz Board in Ra]‘qh
. Hurronath Boy Tahadoor v. Rundhir Singh (1) and in Nond Ram v. Bhapal
Rapma  Singh (%) apply.” ‘ .
Bis=ox  This makes clear two points. First that a plea in
Juo Samo. general terms opens the defence that there was no

necessity to borrow at the high rate of interest and,
second, that the onus of showing there was necessity
lies ori the lender. But there is further and subsequent
authority. In the case of Munna Lal (%) the passage
just cited is repeated and affirmed and, lastly, in the
case of Ram Bujhawan Prosad Singh v. Nathu Ram (%),
there is this passage :

* Tt is not possible to say, after the decision of the Board in the oase
of Nagir Begam v. Roo Raghunath Singh (5) already referred to, that a plea
of no logal necessity for a loan and that the property is not et all lisble
for the psyment of the smount claimed does not open the door for
a defendant to say that the rate of Interest is excessive and place on
the plaintiff the onus of proving that the rate of interest is not excessive,
having regard to all the circumstances which. proveiled when the loan
vas made.*

In view of these authorities their Lordships cannot
consider the question as still open. A plea in general
ferms as here raises the question and the question being
raised the onus is on the lender to prove that the
necessity included borrowing on such terms, As in
all questions of onus, & certain amount of evidence may
cause the onus to shift, and evidence on the lender’s
part that thq money could not, in the circumstances,
have been raised at less interest would suffice to shift
the onus so that; if the defendant led no evidence to
controvert that statement, the lender would prevail,
But when there is no evidence and it is evident on the
face of the document that the interest charged is far
m excess of commercial rates, then undoubtedly the
T . ! . - : . o
1énder has not discharged his task. For these reasons
their Lordships are of opinion that the judgment of

the High Court cannot be supported on ‘the grounds
given, )

(1) (1890) T T.. B. 18 Cal. 811; L. R. 18 L. A, 1.
(2) (1611) T. L. R. 34 All. 128,

?;1; 'gtggg;;o;ﬁadb J.C. July 29, 1919,

(4 « L. R. 4 P.285, 205%; L. R, 60 1. A. 14, 23.
(8) (1019) I. L. R, 41 All. 871, 875; L, R. 46 T, &. 145, 148
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The plaintiffs’ counsel urged that if this view .
should prevail the judgment of the Subordinate Judge " g,..,
should not be restored simpliciter but the case should Kisnux
be remitted for further enquiry and he called attention 2
to the fact that certain evidence proffered was refused “* ™™
hy the Subordinate Judge as unnecessary and that a
petition to the High Court for allowance of this
evidence was not dealt with as, in view of the finding of
the High Court, it became unnecessary to deal with it,

Now, the. evidence in question consisted of the
production of two. bonds granted by the same widow
borrowing at a high rate of interest and decree obtained
on one of the bonds, and the tender of 2 witness to
speak to the execution of one of the bonds. Their
Lordships do not think that a remit is necessary.
Evidence simply that on one other occasion the widow
had borrdwed at High interest is not in any way
conclusive as of what she might have done on the’
occasion in question, and as no other evidence was
tendered their Lordships think that the Subordinate
Judge was justified in saying, as he did, that * there is
no evidence adduced by the plaintifis to show that
pressure for repayment of the amounts due on them
was so great as to compel Bachu Kuar to agree to pay.
compound interest at 24 per cent. with a six-monthly
rest.” '

~ THeir Lordships will, therefore, iumbly advise His
Majesty that the appeal should be allowed,and the
decree of the Subordinate Judge restored, the
ﬁppellan’t’s to have their costs here and in the Courts.
elow. '

The petition of the respondents for the admission
of further evidence will be formally dismissed with
costs. ' : '

Solicitof for appellant: H. J. L. Polak.

Solicitors for respondents: Barrow, Rogers and.
*Nevill. :



