
1926. been in lawful possession for eight years was 
" suddenly dispossessed by the defendants. If 

Gan^i the defendants could make out tha.t they had 
a title to the tree in question then I think 
undoubtedly the plaintiff 'would not be ahle to recover 
but as the defendants have no title whatsoever to the 

Dawson ti.0e appears from the facts found by the lower 
M i l l e r , o.j. coiiTt then the situation is fehis : —as between

two persons who are unable to make out a valid title 
one is in possession and has been in possession for 
several years. He is suddenly d ispossessed by another 
who has no better title than the person whom he dis
possesses, in fact he has no title at all. In these 
circumstances it seems to me that the plaintiff is 
entitled to be restored to possession of this tree. The 
defendants had no right whatever to dispossess him 
and, if they do, whatever may be his title he clearly 
can seek the aid of the court to be put back in such 
possession as he had before being dispossessed by those 
who had no title. The judgment of Eoss, J., will be 
set aside and the plaintiff will be given a decree dec
laring that he is entitled to recover possession from 
the defendants. The plaintiff is entitled to his costs 
here and before Eoss, J.
: Fostek, J.—I agree.

Appeal allowed: 
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d e c l a r a t i o n  t h a t  d e c r e e  i s  i n o p e r a t i v e  w h e t h e r  m a i n t a i n a b l e - —  31.
g r o s s  n e g l i g e n c e ,  f i n d i n g  a s  t o ,  w h e t h e r  a m o m i t  t o  f i n d i n g  o f

f r a u d .  Bjur Gopajd

W h ere  an ex parte re^t decree has been obtained aguinst ©.
a m inor properly represented by  his guardian, a suit by  the trpMuai 
m inor for a declaration that the ex parte decree is invalid Aohabjia 
and inoperatiye, on the ground o f gross negligence on the part Goswami. 
o f  the guardian in the rent suit , is barred by  section 258 o f 
the Chota N agpur T en a n cy  A ct, 1908, w hich  provides that 
“  no suit shall be entertained in  any court to vary or m od ify  
or set aside, w hether d irectly  or indirectly  ” , inter alia, “  any 
rent decree, except on  the ground o f fraud or w ant o f juris
d iction ” . '

W h ere  the low er appellate court found that there had been  
gross neg ligen ce , and fo llow in g  L a l la  S h e o  C h u r n  L a i  v. 
R a ^ n n a n d a n  D o h e y i ^ )  and C h t m d u r u  P y n n a y y a h  v . R a ja m  
FirOrnna(2) , h e ld  that gross negligence am ounts to  i r m d  , K e l d ,  
that this was not a find ing o f  fact as to  fraud.

VOL. V .]  PAtNA SlfelteS.

B a g h u h a r d a y a l  S a h u  v .  B h i k y a  L a ,I M i s s e r ( ^ ) , referred t o .

Appeal by the defendant.
Xbe facts of the case naaterial to this report are 

stated in the judgment of Ross, J.
(5. M; and 5. JV".
B. C. Mazumda/r, for the ve^mAeni,.
Boss, J.~The appellant contends that this suit May,M. 

was barred by the proyisions o f section 268 of the 
Chota Nagpur Tenancy Act. The pM  
dent b r o u ^  the suit for a declaration that an ex parte 
rent, decree which had been obta against him under 
the guardianship of his naaterna uncle was invalid 
ahd inoperatiye. T on which the suit was
brought was that there was a good defence open which 
was not taken, namely, that the holding was rent- 
free and on the findings arrived at by the courts below 
it must be taken that that was so. But section 268 
imposes an absolute bar against suits of this kind

(1) (1895) I. L. E. 22 Oal. 8. (2) (1922) I. L. K. 46 Mad. 425.
(3) (1886) I. L. B. 12 Oal. 69.



1926- imless they are founded-on fraud or want of juris-
Rjû  Goial diction. Tlie question is whether it has been properly
AcHAmI foimd that the ex parte rent decree was obtained by
' fraud.

U pendra

GoswamiI Tlie findings of the Mnnsif were that the  ̂ i ■ 
nal uncle of the plaintiff was his lawfully constituted 

Eoss, J. gixardian and that he was not guilty of frand or 
collusion, but that he was guilty of gross laches in 
conducting the defence. Dealing with section 258 of 
the Act the Munsif said t h a t t h e  law herein enacted 
contemplates that the judgment was obtained in an 
action, fought out adversely between two litigants, sui 
Juris and a,t arms length ” and that these elements 
were lacking in the ex parte order in question. I do 
not know what authority the learned Munsif had for 
this statement; and the learned District Judge did 
not proceed on this ground. The learned Munsif 
further found that there was no reasonable distinc' 
tion between the case of fraud and gross negligence 
since it equally jeopardised the interest of the minor. 
Finding the plaintifi’s case established on the merits, 
he passed a decree in his favour.

The learned District Judge dealing with the 
plaintiff ̂ s ̂ allegation that his uncle was guilty of such 
gross negligence as amounted to fraud, sai- 
contention had been accepted by the learned ,i\i i 
Md first point raised in the appeal. He then
referred to certain decisions and foiiowed thiosfe in 
Malla. Sheo Ch/iirn Lai v. Ramnandan Dohe {̂ )̂ and 
Qltmmdufu Pyim Rajam Virm7w( }̂,iii. which
it was heM negligence in not defending

a valid defence is available amounts to fraud. 
He is of opinion that he should follow these rulings 
and hold that gross negligence amounts to fraud; and, 
dealing with the case itself, he found that there was 
gross negligence and that the plaintiff was entitled to 
succeed on the merits.
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. Tile contention on behalf of tlie appellant is that 
there is no finding here that the ex parte decree was gopal 
obtained by fraud. I think this contention is sound. AoHAsm 
It can hardly be said that the District Judge has 
come to a finding of fact that there was fraud. It is aghabjya 
true that the negligence may be so gross as to be Goswami. 
evidence of fraud; and,,if the District Judge had j  
found that that was the case here, he might have come 
to a positive finding that there had been fraud, 
although, in doing so, he would have had to set aside 
the finding of the Munsif that there was no fraud in 
the matter: that finding has not been dealt with at 
all. But in fact the learned District Judge has not 
taken this course. He has followed a decision which 
he thinks entitles him to say that gross negligence 
amounts to fraud. This is, therefore, not a finding 
of fact.

It is difiicult to see how negligence, however 
gross, could amount to fraud.

“ Negligence and fraud are in triith mutually exclusive concGptions; 
although the same facts may be evidence either of one or of the. other.'”

The reason why gross negligence came to be treated 
as evidence df fraud or even equivalent to fraud was 
the historical reason that at first the Court of Chancery 
did not claim to deal with legal titles except in cases 
of trust, fraud and accident- andV on the question of 
notice, they had to hold that while mere negligence 
would not a0>ct the conscience, yet acts of negligence 
were sometimes so gross and culpable that it could be 
inferred that the person concerned was deliberately 
shutting his eyes. In the Gircumstances therefore he 
was affected with notice of what he ought to have seen 
on the ground of fraud. Kow, none of these consi
derations are jiresent here. The question is a ques
tion of procedure-̂ ^̂ ^̂ ^̂ T̂̂  learned District Judge has 
followed the decision in S t o  Lai v.
Ramnandan Dohey{ )̂y where it was held that there

TDL. V.] PATOA 8ERI1S. 771
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1926. no res Judicata where the next friend of a minor
plaintiff has been guilty of gross ^negligpce in the 

AoHABJtA original suit. Now this decision is not inconsistent 
. with the law laid down in Raghubardayal Sahu j.

AoStt Bhikya Lai Misser{^) where the question o f ppcednre 
has been explicitly dealt with. Their Lordships there 

j  laid down that an infant is bound'by judgment as 
’ much as if he was of full age, unless gross negligence, 

laches or fraud and collusion appear in the prochein 
ami, then the infant might open it by a new bill, 
according to the Chancery practice; while in 
India the procedure in cases of gross laches 
was to apply for a review or, if the decree 
was ex parte, to get the ex parte decree 
set aside. Their Lordships distinctly laid down that 
“  If it be sought to set aside a decree obtained against 
an infant, properly made a party, and properly re
presented in the case, and if it be sought to do this by 
a separate suit, I apprehend that the plaintiff in such 
a suit can succeed only upon proof of fraud or collu
sion In this matterj therefore, fraud and gross 
laches are not identical; and it is fraud, not gross 
laches, which removes the bar imposed by section 258. 
It is argued on behalf of the respondent that where 
the infant has lost a valuable property through the 
gross negligence of his guardian, he is entitled to bring 
a suit; but, in my opinion, the proper procedure ŵ as 
laid down in the decision m Raghuhardayai Balm y, 
BMkya Zal Misseri )̂; and, so long as fraud, as dis
tinct from gross negligence, is not established |and it 
has not been established or found as a fact in this 
case), section 258 of the Chota Nagpur Tenancy Act is 

 ̂ a.har..:'v̂ .'
I would therefore allow this app^l with costs and 

dismiss the plaintifi’s suit with costs throughout.
Macpherson, J .— I agree.

Appeal allowed.
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