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B e f o r e  D a w s o n  M i l l e r ,  G , J .  a n d  F o s t e r ,  J , 

B G D H A G A N B E E X 1926.t).
A S H L O K E  S IN G H .^  May,

P o s s e s s i o n — p e r s o n  i n  p o s s e s s i o n ,  w i t h o u t  t i t l e  d i s 
p o s s e s s e d  h y  t r e s p a s s e r - r i g h t  t o  r e g a i n  p o s s e s s io 7 i—- T r a n s f e r  
o f  P r o p e r t y  A c t ,  1882 { A c t  I V  o f  1882), s e c t i o n  S— I m m o v e a l i l e  
p r o p e r t y ,  w h e t h e r  i n c l u d e s  m a n g o  t r e e .

W h e re  a person w ho has been  in possession o f  property for 
several years w ithout title  is dispossessed by  another, w ho also 
has n o title , the form er is entitled to be restored to possession,

Qweri/.”—W h eth er a m ango tree is im m oveable property 
w ith in  the m eaning o f  the T ransfer o f P roperty  A ct, 1882, 
under section  3 o f  w h ich , “  Im m oveable property does not 
include standing tim ber, grow ing crops or grass ” .

Appeal by the plaintiff.
The facts of tlie case material to this report are 

stated in the judgment of Dawson Miller/C. J.
P . a n d  jR. for the appellant.

: L/N., Sinha, for the respondents.
Dawson Miller, C. J.—The plaintiff in this case 

sued for recovery of possession of a mango tree 
standing on what has been referred to as plot no. 246 
in mauza Biswambharpur of which the defendants 
are the tenants. It appears that in the year 1911 
the landlords of the village made a gift of this tree 
to the plaintil! apparently in consideration of his 
past services. The gift was eyidenced by a writen 
doenment btit it was not registered as required by 
law a.ssuming that the interest transferred w^ 
iininoveable property. Accordingly 0 e  doGunaerrt

^Letters Patent Appeal no. 79 of 1925, from a cleeision of Ross, J., 
dated the 8th July, 1925, setting aside a decision of B. P. L. Sen, 
Subordinate Judge, 2ud Court, Arrah, dated the 2nd August, 1922, 
reversing a decision of M. k7,iz Ahmad, Munsif, 3rd Court, Arrah, dated 
the 5th I)ecember, 1921,



me. could not be, and in fact was not, put in evidence on 
—r ; ; ~  behalf of the plaintiff in proof of his title. He 
GuJMM proved, however, that since the year 1911 up to the 

year 1919 when lie was dispoasessed by the defendants 
had been in lUidispiited pos êssion  ̂of this mango 

tree withont any opposition on behalf of the maliks 
D a w s o n  ^^d enjoying the fruits thereof. In the year 1911 

M il l e r , O J .  been some dispute between the defendants
and the maliks as to the right to possess the plot of 
land no. 246 on which the mango tree stood. The 
defendants’ lidding was adjacent to that plot. In 
the result a compromise was arrived at between them 
whereby of the five mango trees standing on the plot 
the defendants were allowed to have the use of the 
three easternmost whereas the other two were retained 
by the maliks whose case was that this particular plot 
was their bagh. At the same time on payment of 
nazarana the land in plot 246 was settled with the 
defendants the tenants of the neighbouring holding. 
It is quite clear, however, that that settlement 
expressly excluded the two western mango trees from 
the possession of the defendants. Shortly afterwards 
the landlords made a gift of one of these two mango 
trees' to the plaintiff and as I have said he has 
remained in possession ever since except for some dis
pute which arose between him and the defendants in,
I think, the year 1912 when some criminal proGeedings 
were instituted by the defendants but were withdrawn 
upon the understanding that the defendants would not 
endeavour to take the fruits of that tree imtil they had 
proved their title in a civil court.

I have referred to these facts which have been 
found by the learned Subordinate Judge on appeal 
because it is necessary to see at the outset exactly what 
the title claimed by the plaintiff and the defendants 
respectively in the property is; It is clear froni what 
I have stated that if the interest which the plaintiff 
took was an interest in immoveabel property and if 
the mango tree is to be regarded as immoveable pro
perty then the gift to him in 1911 which, wâ  not
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registered was not a valid gift and he cannot prove 
Ills title by production of that document. It is bodha ' 
equally clear from the facts found by the learned Sub- g-andeei 
ordinate Judge to which. I have just referred that the 
defendants themselves also had no title to this mango siNan. 
tree. Their main defence was that it was true two 
trees had been left in possession of the landlords at 
the time of the dispute in 1911 and that one of them 
had been given to the plaintiff but that both these 
trees had siibsequently been cut down, one by the land
lords themselves and the other by the plaintiff. This 
case, however, was not substantiated and the evidence 
called to support it was disbelieved by the learned 
Subordinate Judge. The Subordinate Judge in the 
result found that the gift being a gift of moveable and 
not immoveable property did not require a registered 
document and he gave a decree in favour of the 
plaintiff.

On appeal to this Court by the defendants the 
main point which seems to have been argued before 
the learned Judge, Ross, J., was that mango trees a,re 
not timber within the meaning of the definition clause 
in the Transfer of Property Act. By that Act, sec
tion 3, immoveable property does not include standing 
timber, growing crops or grass. Ross, J., in a con
sidered a,nd very careful judgment dealt with the 
authorities on the subject both in this country and in 
England and arrived at the conclusion that in the 
particular circumstances of this case and having 
regard to the fact that this tree was not intended to be 
used as tiniber but was intended and was in fact wsed 
by the plaintiff for the purpose of enjoying the fruits 
from it, it must be regarded as immoveable property 
and not moveable. Although the subject is one about 
■which there has been considerable difference of opinion 
in this country and although the decisions upon it are 
somewhat conflicting I am not prepared to differ from 
the decision arrived at by Ross, J. But the matter 
does not end there for this is a case in which 
the plaintiff being in lawful possession and having
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1926. been in lawful possession for eight years was 
" suddenly dispossessed by the defendants. If 

Gan^i the defendants could make out tha.t they had 
a title to the tree in question then I think 
undoubtedly the plaintiff 'would not be ahle to recover 
but as the defendants have no title whatsoever to the 

Dawson ti.0e appears from the facts found by the lower 
M i l l e r , o.j. coiiTt then the situation is fehis : —as between

two persons who are unable to make out a valid title 
one is in possession and has been in possession for 
several years. He is suddenly d ispossessed by another 
who has no better title than the person whom he dis
possesses, in fact he has no title at all. In these 
circumstances it seems to me that the plaintiff is 
entitled to be restored to possession of this tree. The 
defendants had no right whatever to dispossess him 
and, if they do, whatever may be his title he clearly 
can seek the aid of the court to be put back in such 
possession as he had before being dispossessed by those 
who had no title. The judgment of Eoss, J., will be 
set aside and the plaintiff will be given a decree dec
laring that he is entitled to recover possession from 
the defendants. The plaintiff is entitled to his costs 
here and before Eoss, J.
: Fostek, J.—I agree.

Appeal allowed: 

APPE^LLATE c i v i l ;  v
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B e f o r e  R o s s  m c l  M a e p h e f s o n ,  J J .

1926. : : :  : g o p a l  :a g h a e j y a  v .

MJPENDRAAGHA
O h o ta  N a g p u r  T e n a n c y  A c t ,  1908 ( B e n ,  A c t  o f  190S), 

a e iit io n  2,58— M i n o r ,  e x  p a r t e  d e c r e e  a g a i n s t ^ s u i i  f o r '

■̂ Appeal from Appellate Decree no. 1117 of 192B, Irom a decision of 
W, H. Boyce, Esq., i.o.s., Sistricfe of Maiib!hum^SaEabalpnp,'
dated the 11th of August, 1923, confirming a decision of Babu SaChindra 
N&th Ganguli, Munsif of Raghianathp-ur, dated thei 80th bi Apnl>^


