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A P P E L L A T E

B e f o r e  D a s  a n d  A d a m i  J . J .  

B A D E I  N A B A .Y A N
V .

1926.

E A S T  IN D IA N  E A H j^ A Y  C O M P A N Y .^  May, jf .̂

C o d e  o f  C iv i l  P r o c e d u r e ,  1908 ( A c t  V  o f  1908), O r d e r  X L I ,  
r u l e  20 , s c o p e  o f  — s o m e  o n l y  o f  j o i n t  c l a i m a n t s  im ,p le a d e d  a s  
r e s p o n d e n t s - —a p p e a l  i n c o m p e t e n t — r u le  in a p p U c a h l e .

T here  is no p ow er in  the court under Order X L I ,  rule ‘20,
C ivil Procedure C ode, 1908, to  revive an appeal or to  give 
pow er to  an.; appellant to ,present an appeal w hen  there is  none 
at all in  the file, o f  the court.

O ir is  C h a n d r a  L a h i r i  v . S a s M  S h e h l i a r e s i v a r  R o y m ,
P a d a r a t h  M a h t o  Y . (2), distinguished.

‘M a n i n d r a  C h a n d r a  N a n d i  v .  B h a g a h a t i  D e v i C h o - w -  
(3),. re f erred to .

A ^ jo in id ecree ,w a s  passed in  favour of seven plaintiffs and 
(the defendants preferred an appeal to the D istrict Judge but 
jin p leaded-so in e  on ly  o f  the p la in tifs  as respondents. A t the 
hearing o f the appeal it was objected  on beh a lf o f  th e  respon­
dents that the. appeal w as in co m p e te n t; but the D istrict Judge, 
acting  under the provision o f  Order X L I ,  rule 20 , Code o f  Civil 
■procedure, added the om itted  respondents as parties-respon- 
dents to  the appeal an d 'dea lt w ith  the appeal.

th at the order o f  thei D istrict Ju dge w as w ith ou t 
jn r isd io tion in a som ch  as th e  appeal being against som e on ly  o f 
the jo in t cla im ants, it was in com petent, and the «i?ect o f the 
order was to give pow er to the appellants to  present the appeal 
although it w as tim e-barred at the tim e w h en  the particular 

■■ ^order was-passed.

H e l d y  f u r t h e r , X L I ,  rule 20 , applies on ly  w hen
there is an appeal pending in  th e  conrt on w h ich  a decision m ay 
be  g iven  by the conrt.

A p p e a l Pecree nos. 893 , 410, 411, 412, 413 oi 1924, 
from a decision oi Bai Bahadur Jyotirmay Cliatterji, District Judge of. 
Shahabad,. dated the. 18th Deoember, 1923, rev6rsing a-decision of Babu 
yiap,niadra,LaL Sen, Subordinate Judge of Arrah, dated 24th July, 1922,

(1) (1906) I. L. R. 33 Cal. 329. (2) (1924) 5 Pat L. T, 509,
(3) (19?5-26) 30 Cal. W. N. 45,



jA ppeal by the plaintiffs.
B a d b i facts of the case material to this report are

stated in the judgment of Das, J.
S. N. Bose, for the appellants.
N, C. Sinha, Nl C. Ghosh and B. B. Ghosh, for 

the respondents.
I)as, J.—These appeals are directed against the 

decision of the learned District Judge of Shahabad 
dated the 18th December, 1923, by -which he allowed 
the appeals of the East Indian Ilailway Company, as 
Dgair.Bt the plaintiffs. It is not necessary for me to 
deal with the facts of the case, for in my view the 
appeals to the court of the learned District Judge were 
incompetent and he should have dismissed those 
appej13s on that ground.

The suits were filed by seven individuals—Badri 
]SFarf.i3’an, Behari Lai, Srinath, Harinath, Kaslii Nath, 
Kanhy a j ee and Gopalj ee, the last f  our of these 
persons being minors. The court of first instance 
decreed the claim of the plaintiffs on the 24th July,
1922. Appeals were presented to the court of the 
learned District Ju dge of Sha,habad on the 15th 
Sef'tember, 1922. The appeals came on for hearing 
Fometime in September 1923. It was then discovered 
that the railway company, ha,d appealed only as 
against Badri Narayan, Behari Lai and Srinath. It 
is quite true that Harinath and Kashi Natli were 
brought on the record as respondents, but although 
they were minors that fact was not stated in the 
inemoi'anda of appeals at all and Kanhya j ee and 
^aopaljee were altogether omitted f rom the memoranda 
of appeals. The result was that the appeals were only 
against Badri Narayan, Behari Lai and Srinath. I 
may Hiention that the decree obtained by the seven 
pla,intjSs was a joint decree and under that decree it 
was competent for any of these plaintiJis to execute 
the decree foj? the full anwunt^
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When the appeals were called on for hearing it 1926.
was objected on the part of the respondents that the 
appeals were incompetent. Obviously they were in- Narayan
competent, because the claim being a joint claim all ^ 
the joint claimants had to be brought on the record as ‘ co.
respondents. Time was taken by the railway 
company to deal with the point and on the 28th J,
September, 1923, an application was put in asking in 
substance for leave to bring the omitted respondents 
on the record under the provisions of Order XLI, rule 
20, of the Code.  ̂ There was also a prayer to the effect 
that time *may “be extended under. the provisions of 
section 5 of the Limitation Act.

The learned Judge dealt with the whole matter 
and he thought that he had complete jurisdiction to 
deal with it under Order XLI, rule 20, of the Code.
Acting under that particular rule he added the 
omitted respondents as parties-respondents to the 
appeals and dealt with the appeals. He allowed them 
and dismissed the plaintiffs suits. The plaintiffs 
have appealed to this Court.

Order XLI, rule 20, runs as follows
“ Where it appears to the court at the hearing that any person who 

was a party to the suit in the court from whose decree the appeal is 
preferred, but who has not been made a party to the appeal, is 
interested in the result of the appeal, the‘ Court may adjourn the hearing 
to a future day to be fixed by the coiart and direct that such person be 
made a respondent.”

To my mind it is perfectly clear that Order XLI, 
rule 20, will only apply where there is an appeal pend­
ing in the court on which a decision may be given by 
the court. It seems to me that there is no power in a 
court under Order XLI, rule 20, to revive a dead 
appeal or to give power to an appellant to present an 
appeal where there is hone at all in the file of the 
court. How, in this case the appeals which were 

' presented on the 14th September, 1922, were 
incompetent. They were filed as against three of the 
;joint claimaiits who had obtained decrees as against 
the appellants. The appeals could not proceed in the 
absence of those who were not made parties to the
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1926. appeals. By tlie course wliich tlie learned District 
" Judge adopted lie in effect gave ,power to the appellants

n a e a y a n  to present the appeals, although there was no right in 
„ the appellants to present them at the time when this ,

' Co. particular order which is the subject-matter of the 
contention before us was passed by the learned District 

„d ,a s , j . jYidge. The learned District Judge has referred to a 
case in Giris Chandra Laliiri v Sashi Shekhareswar 
R o y h \ i t  in truth that case ha,s nothing, whatever 
to do with this question., In that case th,ere was a 
perfectly good appeal pending in tJie High Court, but 
the appellant had not brought on the record one of the 
pet̂ sons who was a party to the suit in the court below. 
Thi} appeal was a good appeal and the court_ could 
adjudicate on the rights of the parties in that appeal 
and the High Court took the view that in order to do 
complete justice between the parties it was necessary 
to have before it those persons who were defendants in 
the suit but who had not been made respondents in the 
appeal. , To the same effect is the decision of this 
court in Padarath Mahto y .  HitanC )̂. But this is an 
entirely different case. As was pointed out by the 
Calcutta High Court in Mmimdra Chandra Nandi-v. 
Bhagahati Dehi Chaudhufanii^) “  it, ’ ’ that is to 
say, Order XLI, rule 20, ' ‘ is not intended to override 
the provisions of Order X X II of the Civil Procedure 
Gode, The right obtained by a respondent when the 
appeal abates as against him is a valuable right and 
should not be lightly t r e a t e d . T h e  right of those 
respondents who were not made parties to the appeals 
is a valuable right, because they were not made parties 
to the appeals and the appeals as against them would 
be barred by limitation at the date when they were 
added, In my opinion the learned District Judge was 
wholly wrong in having recourse to Order XLI, rule 
20, of the Code.
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It was then contended that the learned District 
Judge in substance condoned the delay and gave leave

(1) (!i906) I. L. R. 33 Cal. 329. (2) '
(3) (1925-26) 30 CftV W. N, 45,



. imder section 5 of tlie Liraitation Act. But the 
learned District Judge lias not dealt with the matter badei 
on that footing. As it appears the railway company Nakayan 

much to blame in the matter. We are informed 
that, the judgment of the court of first instance had to ''' co. 
go from office to office until it was finally decided tliat _
an appeal should be presented to the court of the 
.District Judge of Arrah. Under tbese circumstances 
there was very little time available to the pleader to 
prepare the grounds of appeal. In my opinion no 
ground has been shown for extension of time under 
section 5 of the Limitation Act

I would accordingly allow these appeals ̂ set aside 
the iudgment and the decree passed by the court below 
a.nd restore the judgment and the decree passed by the 
court of first instance. The appellants are entitled 
to their costs throughout.

agree.: .
A 'pfeals allowed
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LETTERS P A T E N T .

B e f o r e  D a w s o n  M i U e r ,  G . J . ,  a n d  P o s t e r , J .  

K tT M A E  R A M B S H W A E  N A R A IN : S IN G H  : ,
Y. ... . ■

M A H A B I B  P R A S A D .^

C h o t a  N a g p u r  T e n a n c y  A c t ,  1 9 0 Q  { B e n g a l  A c t  V r o f  1 9 0 S ) , 
s e c t i o n  2 8 1 — R e n t  d e c r e e — e x e c u t i o n  s a l e — s u i t  t o  m o i d  s a l e  o n  
t h e  g r o u n d  o f  f r a u d - ^ L i m i t a t i o n  /let, 1908 (Act IX o/ 1908), 
S c h e d u l e  I ,  A r t i c l e s  1 2  a n d  9 5 .

Under section 231 o f the Chota Nagpur Tenancy Act, 1908, 
“  all s u i t s . . . . . . . . . . . . . . . . . . . . . i n s t i t u t e d . . . u n d e r  this Act
for -which no period of limitation. . . . . . , . . . . . . . . , . ;  .... ,is provided
elsewhere in this Act shall be c o m m e n c e d . . . w i t h i n  
one year from the date of th ^  Qccurring: of the cause of 
action

^Letters Patent Appeal no. 69 of 1925, from a decision of I^ulwant 
Sahay-,- J,, dated the 29tli Aprj], 1925; affirming a decision of Eai, 
Bahadur Amrita Nath Mitra, Siibordinate Judge of BancM, dated, the 
]^th April, 1922, reversing a decision of Maulavi Shaikh Ali Karim, 
Muasii of Hazaribagh, dated the &ist traatiary, 1921^

May, 27.


