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1026. On the whole, their Lordships are of opinion that
T this appeal should be allowed, the decree of the High
pmxesu- Court should be reversed, and that of the Subordinate

WAR PRASAD r ith costs.
s Judge restored w

S‘ff’“ And their Lordships will humbly advise His
@ouse Kuer. Majesty accordingly.
Solicitor for appellant: W. W. Box and Co.

Solicitors for respondents: Ranken Ford and
Chester.
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Hindu Loaw—family property, sale of—consideration,
portion of , not justified by legal necessity—sale, whether should
be set aside—son’s pious obliqation to pay futher's time-
barred debt.

A sale of joint Hindu family property to a bona fide pur-
chaser should not be set aside merely because the consideration
paid is somewhat greater than the actual requirements of the
joint family.

Lal Bahadur Lal v. Kamleshar Nath(1), Felaram Roy v.
Bagulanand Banerjee(?), Chattur v. Chote(®), L. A. Nigla-
kanta Surma v. Genesha Iyer(®) and Medei Dalavoi Thiruma-
latyappa Mudalior v. Nainar Tevan(5), followed.

*Becond Appesls nos. 1056 of 1023 and 41 of 1924, from a decision
of Ashutosh Chattarji, Esq , District Judge of Darbhanga; dated the
80th- June, 1923, modifying ‘s decision of Babn Parmeshwari -Dayal,
Munsif of Darbhanga, dated the 14th June, 1928,

(1) (1926) T. T.. R. 48 All. 183; F. B.

(2 (1909.10) 14 Cal. W. N. 895,

(8) (1917) 40 Tud. Cas. 269.

(4} (1925) 91 Ind. Cus. 810,

(8) (1922-23) 27 Cal. W. N. 865; (1922) A. L. R, (P. C.) 807,
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Deputy Commissioner of Kheri v. Khanjan Singh(l) and 1926

' : g rnath Pande(2) distinguished. o
Sanmukh Pande v. J(z{mrnaih Pmlzd(( ) dlqimgmqhe(-i Jy———
The pious obligation of a Hindu son to pay his father’s  Jma

debts, does not extend to the payment of his father’s time- S

barred debts. ”U“ﬁf“m
Appeal no. 1056 of 1925, by the plaintiffs.

Appeal no. 41 of 1924 by defendant no. 5.

The facts of the case material to this report are
stated in the judgment of Dawson Miller, C. J.

Murori Prasad and R. K Jha, for the appellants

in no. 1056 of 1925 and for the respondents i no. 41
of 1624,

S. K. Mitier, for the respondents in no. 1056 of
1923 and for the appellants in no. 41 of 1924.

; Cur. adv. vult.
DawsoNn MiLiERr,. C.J.—These two appeals May, 11
numbered 1056 of 1923 and 41 of 1924 are brought
trom a decision of the District Judge of Darbhanga
modifying the decree of the Munsif.

The appellants in appeal no. 1056, who are the
plaintiffs in the suit, are the younger son and the
widow of Deokishun Jha who died in 1913 leaving, in
addition to the plaintiffs, an elder son, Subhanand
Jha (son of a deceased wife) who became the karta of
the family on Deokishun’s death

By a kabala dated the 17th March, 1917 (Exhibit
E), Subhanand Jha, during the minority of his half-
brotker, sold to the defendants first party a portion of
the family property consisting of between 6 and 7
highas of kasht and brahmottar land in mauza Ranti
for a sum of Rs. 750. By a second kabala dated the
20th May, 1918 (Exhibit I), he sold two other plots of
land and a dwelling-house to the defendant second
party for a sum of Rs. 128.

In 1922 the male plaintiff, who by that time had
attained majority, together with his mother instituted

(1) (1907) I. T R. 29 All, 881; T. R. 84 L. A. 72.
(2) (1924) 1. L. R. 46 Al 581, ,
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the present suit against the respective purchasers and
Subbanand Jha, their vendor, claiming to recover a
two-thirds share in the property sold on the ground
that the plaintiffs had separated from the elder brother
after the death of Deokishun and before the sales took
place, and that they were entitled to a third share each
in the property which the elder brother had no power to
sell beyond the extent of his own share. The plaint
also alleged that the sale-deeds were not gennine or for
consideration, and that they were executed by
Subhanand Jha without any legal necessity and that
the plaintiffs were not beuefited by the transaction
They claimed a declaration that the sale-deeds were
illegal and inoperative as against the plaintiffs and
asked for recovery of their two-thirds share with mesne
profits.

Tt will be seen from what T have stated that the
claim was based upon the allepation that at the date
of the transfers the family property had already been
partitioned, the mother and each of the sons being
separately entitled to a third sharc in the whole. The
question of legal necessity was therefore only material
in case there had been no separation, but such a case
was not specifically pleaded. Nevertheless issues were
framed before the hearing dealing with this point.
The fonrth and fifth issues were as follows:—

“d. Arve the kabalas sought to be impugned genuine and for
considevation. and for the benefit of the plaintiffs?

8. Werg the kabalas in question for legal necessities and are they
binding upon the plaintiffs?” ‘ , -

Considerable evidence was adduced at the trial
upon these issues and the question of legal necessity -

- was discussed in great detail in the judgments of both

th

the Munsif, who originally tried the case and the
District Judge before whom it went on appeal.

On the 20th February, 1922 after the evidence
was closed, the plaintiffs filed a petition before the
Mupsif praying that they might be allowed to amend

¢ir plaint upon payment of the necessary additional
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court-fee by adding to the relief claimed thercin the _ 19%¢
Tollowing prayer :— ACHUTANAND
'« That if in the opinion of the Court the separation as alleged by the J:)IA
slaintiffs be nob proved then a decree for recovery of possession of the *
}xnﬁre property with mesne profits covered by the kabalas dated 27th SUR‘A'J‘E:RMN
March, 1917, and 20th May, 1918, may be passed in favour of your =
petitionors o jointly in favour of your pefitioners and defendant no. 6 DawsoN

(Subhanand Jha).” . Mruuer, C.J.

The learned Munsif rejected the application on
the ground that it was unfair to ask the defendants to
meet o different ease at that stage. ilad the question
of legal necessity not heen raised in the plaint and had
no issue been framed on the point I consider that the
learned Munsif’s decision would have heen unassailable
and that it would have been improper to allow the
amendment at that stage, as it would involve tle
taking of evidence on a question of fact not raiced in
the pleadings or the issues. But having regard to the
course which the case took it cannot be said that the
defendants would be in any way prejudiced by allow-
ing the amendment asked for. The question of legal
necessity was one of the issues for trial and both
parties had every opportunity to produce evidence
and did produce evidence on the point; and as the
materials were before the court te enable it to decide
the point and both eourts in fact decided it, T consider
chat in the particular circumstances of the case, and
in the interests of justice the court should have
allowed the amendment under Order VI of rule 17, of
the Code of Civil Procedure, for the purpose of deter-
mining the real questions in issue between the parties.
We accordingly ruled that the plaint should he treated
as amended in the manner prayed as above et out.

The trial court found that there had been no
separation and that the plaintiffs .and the defendant
no. 6, Subbanand Jha, were joint in estate. This find-
ing was, in the ahsence of any amendment of the
‘plaint, sufficient to dispose of the suit, but the learned
Mursif, after stating that this decision might not
find favour with a higher tribunal, proceeded to deter-
mine issues 4 and 5. He found that the sales were
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genuine and for legal necessity and binding on the

Adotararo plaintiffs and dismissed the suit.

From this decision the plaintiffs appealed to the

Surginviain District Judge. The learned District Judge found

Dawson

Miller.g.j

that there had been no sepa.ration in the family of the
plaiijtiffs and the defendant no 6 and that the pro-

. perty IN suit Y/as joint family property. With regard

to the kabala of 1917 he found that out of the consider-
ation of Rs. 750 a sum of Rs. 550 was required for
family necessity but thnt no legal necessity had been
proved in respect to the balance of Rs, 200. He
cons'ulered that this was only a small portion of the
consideration and held that the Icabala, sliould not be
set aside, but directed that the plaintiffs should
recover from the transferees the defendants first party

the male plaintiff's lialf share of this amount, viz.,
Rs. 100.

With regard to the second kabala the sale was
made to the defendant second party in order to raise
moTjf* to pay off a sum of Rs. 128 due under a
mortgage dated the 1st March 1904 executed by
Deokishun Jha, the father of the first plaintiff and the
defendant no. 6 whereby certain family property had
been mortgaged. The personal debt incurred by
Deolcishun Jha under the mortgage of 1904 was time-
barred in 1918 when the kabala, was executed, and,
tlierefore, it could not be justified on the ground of tEe
antecedent debt of the father. The property which
was the subject of the mortgage had also passed out of
the Dos”‘ession of the family, as it forrned part of the
propeity sold to the first party defendants under the
kabala of 1917. The District Judge accordingly
found that there was no necessity to pay the debt and
the f;!mily property could not validly be sold for that
purpose. In the result the appeal was allowed in part
and the decree of the trial court was varied by award-
ing the plaintiffs the sum of Rs. 100 in respect of the
first sale and by declaring that the second sale was not’
binding on the plaintiffs and had no effect’ in so far a?



IVOL. V.'J PATNA SERIES. 751

the half share of the male pJaintilf was concerned. 126,

The learned District Judge, although he does not in achdtarwvj}
terms say so, in fact dealt with the suit as if the plaint ™ Jha*"
had been amended. *e

SURAJNARATN

From tins decision the plarntifi's nave preferred a Jha.

second a])peal, 1u56 of 1923, to this C@urt and contend
that as the lower appellate court has found that legal millek.c.j.
necessity was not established in respect of tlie wliole
of the consideration for the first kabala he should not
have set aside the sale upon paynsent by the plaintiffs

of the amount found justified by legal necessity, viz.,
Rs. 550.

The defendants first party, the purchasers under
the first kabala, have also entered a cross-objec;tion and
contend that on the pleadings the question of legal
necesj®ity did not arise, the plaint not having been
amended, and that the Ilower appellate court was
wrong in awarding the plaintiffs the sum of Us. 100.

The defendant second party, the purchaser under
the second kabala, has also preferred a second appeal
numbered 41 of 1924 to this Court. He contends (1)
that the lower appellate court was not justified, in the
absence of any amendment of the plaint, in considering
the question of legal necessity and allowing the plain-
tiffs’ claim on the ground of the absence of Ilegal
necessity, (S) that the defendant no. 6 as I%arta of the
family was under a pious obligation to discharge his
father’s deDt under the inortgMge of 1904 even though
ihe personal debt was time-barrecl and (3) that the
mortgage debt still subsisted after the transfer of the
moitgaged property under the first kabala and the

liability of the joint family to discharge the debt
remained with them.

As to the plaintiffs’ contention in appeal no. 1055
of 1923 certain authorities have been relied on to
support the argument that where a portion of the con-
sideration for a sale of family property is not justified
by legal necessity the sale should be set aside on pay-
ment to the transferee of that part of the consideration
svhich is so justified. No doubt this rule has been
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1926.  followed where a substantial portion of the consider-
T Ation is not proved to have been necessary for the needs
“rm. of the family. In Deputy Commissioner of Kheri v.

v RKhawjan Singh(?), their Lordships of the Judicial
Sm‘}iﬁ_}‘m Clorrmittee set aside a sale where out of a total
consideration of Rs. 19,998 necessity was found to
ysed . have existed for Rs. 7,080 only. In Senmukh Pande

STy Jagarnath Ponde(®), Rs. 200 out of Rs. 1,000 was

found not to have heen supported by legal necessity or
antecedent debts. The learned Judges of the
Allahabad High Court (Sulaiman and Mulherji,
J.J.), in setting aside the sale in that case said,”* It is
impossible to lay down any hard and fast rule which
could apply equally to every case; for every transaction
has to be considered on its own merits and the court
has to come to o finding on the merits of every case.”
Dther cases were cited where in similar circumstances
the sale was set aside, but in all of them the portion of
the consideration not justified by family necessity or
antecedent debt was substantial. The rule, however,
is not of universal application and in cases where the
part of the consideration mnot justified on the
grounds of legal necessity is small the courts
have frequently refused to set aside the sale;
and where it is insignificant the courts have even gone
the length of upholding the sale without ordering the
defencant to restore to the plaintiff that part of the
consideration not proved to have been justified by
necessity.  One of the latest cases on the subject is the
Full Bench decision of the Allahabad High Court in
Lal Bohadur Lal v. Kamleshar Nath(®), where the
autherities are reviewed and where the court refused to
set aside the sale, or even to order a refund, where the
sum of Rs. 259 out of a consideration of Rs. 5,995 was
- found to be unsupported by legal necessity. Other
cases where the court exercised its discretion in favour
of the purchaser are Felaram Roy v. Bagalanand
Banerjee(%), Chattar v. Chote(®), L. A. Niglakania

(1) (1907) I L. R. 20 AIl 581. L. R. 34 1. A. 72,

(2) (1924) T L. R. 46 °All, 531 (3) (1926) L. L. R. 48 All 186, F. B.
(4) (1909-10) 14 Cal. W. N. 895. (5) (1917) 40 Tnd. Cas. 269.
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Sarma v. Ganesha Iyer(t), and Medai Dalavor 1926
Thirumalasyappe Mudalior v. Nainar Tevan(®). In qooorn
the last casze cited their Lordships of the Judicial — Jm
Cominittee held that where Rs. 711 out of a consider- .
aticn of Rs. 5,300 was not proved tc have been justified = ga.

by legal necessity the sale was not invalid. It seems

nbvious that where it is necessary to sell property it yem o
- order to discharge a binding legal obligation, the
purchase price must occasionally exceed the actual cash
requirements, and unless it appears that the trans-

action itself was an improper one or that some more
advantageous arrangement could have been made,

which is not the case here, I consider that the courts

shculd be slow to set aside a sale to.a bona fide
purchaser merely because the consideration paid is
somewhat greater than the actual requirements of the -

ioint fdmily. Moreover in the present case the

trapsfer has remained unchallenged for a period
approaching five years and on’ a consideration of all

the circumstances I am not prepared to hold that the

District Judge acted illegally, or exercised a wrong
discretion, in allowing the sale to stand on condition

that the purchasers pay to the plaintifis the sum of

Rs. 100.  Appeal no. 1056 of 1923 is accordingly
dismissed with costs. The cross-objection of the
defendants first party in this appeal is also dismissed

with costs, as we consider that the plaint should be

amended as prayed.

With regard to appeal no. 41 of 1924 in which the
defendant second party, the purchaser under the second
kabala, is appellant, his first point fails as we have
allowed the amendment. His second point is based
upon the contention that the pious obligation of a son
to pay his father’s debts extends even to a time-barred
debt. - Whatever may be the duty or the powers of a
Hindu widow succeeding to her husband’s estate with
regard to the payment of her husband’s debts, when
barred by limitation, the pious obligation of the son

(1) (1925) 91 Ind. Cas. 810. v
(2) (1922-23) 27 Cal. W. N. 865; (1822) A. I. . (P. C.) 807."

6
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1926 does not extend to the payment of his father’s.time-.
Acmomnan. barred debts.  If the debt could not have been enforced
Jm  against the father, were he alive, the son is not-bound.
Sommamany L D13, however, does not conclude the case for it appears
Jms.  that the kabala of 1918 was executed in order to pay
off the sum due under a previous mortgage (Exhibit C)
Mﬁ;‘;’;‘%’i‘,_ executed by Deokishun Jha, father of Subhanand and
the male plaintiff, in 1904, and it is conceded that the:
mortgage Exhibit C created a valid: charge upon the.
family property. The learned District Judge held:
that, as the property charged by Exhibit C had already.
been transferred to the first party defendants under
the previous kabala of 1917, the liability to discharge
the mortgage no longer rested with the plaintiffs®
family. If this property had been sold subject to the:
encumbrance the learned Judge’s decision might be:
justified on the ground that the-liability to discharge:
the encumbrance had passed away. from the family.
But under the terms of the kabala of 1917 (Exhibit E)-
it appears that the lands comprised in that sale: were: -
sold free of all encumbrances, the vendor undertaking-
to discharge any encumbrance still subsisting and: to.
indemnify the purchasers from any loss.they might:
suffer by reason of the existence of such encumbrance.
This was not creating a new liability but retaining: a:
liability already created and binding on the family. in-
respect to the vended property. I must hold therefore:
that the transaction of 1918 (Exhibit I) was binding
upen the plaintiffs and cannot be set aside. Appeal
no. 41 of 1924 is accordingly allowed. The judgment.
and decree of the District Judge are set aside and the:
decree of the Munsif is restored. in.so far -as it
dismissed that part of the claim: which relates, to:the.
kabala of the 20th May 1918. The plaintiffs. will.pay.
the defendant second party his costs incurred.im this:
appeal and in both the lower courts.

Foster, J.— I agree. S
Appeal no. 1056 of 1923 dismissed.
- Appeal no. 41 of 1924 decreed:




