
APPELLATE C3V1L.

.tH B  nrolA N  LAW. EEPORTS, [ V O t .  Jfi

Before Ross and K u h m n t Sahay, J.J.

M A H A EA JA  G H A N D llA  M O U L E S H W A E  P B A 8 A D  
S IN G H  B A H A D U B  

Map) 'p.
H E M  H A L IN I D E V I *

Land-Bevenue Sales A ct, 1859 {Act X I  of 1859), 
section 37— Purchaser o f tmiire estate, suit to recover land hy 
— defendants' claim as lakkcraj— -omis— lease of land cohering 
tank— section 37, ex cep tim  (4), applicaUUty of— assessvient 
of fair and eg^uitahle rent, suit for, hy co-sharer landlord—  
absence of other co-sharers— decree, if can he made.

Section 37, Land-Eevenue Sales Act, 1859, provides ; 
“  The purchaser of an entire estate in the permanently-settled 
districts of Bengal, Bihar and Orissa, sold under thisj A ct for 
the recovery of a,rrears due on account of the same, shall 
acquire the estate free from  all encumbrances w hich may have 
been imposed upon it after the time of settlement;; and shaB 
be entitled to avoid and annul a,ll under-tenures, and forth
with to eject all underten?Jits with the following exceptions 
Exception (1) exempts “ Leases o f land...w hereon...tanks... 
have been m a d e ...... ......... .......

Held, (i) that the purchaser of an: entire estate sold for 
arrears of I'evenue taken the estate as created at the tim e 
of the Permanent Settlem ent; but in a suit brought by him 
to recover land claimed h  r  the defendant as lakheraj he must 
prove a prin.a facie case i hat these lands were included in the 
mal asijet of the estate the time of the Permanent Settle
ment, and that hi§ mal land has since 1790 been converted 
to lakheraj.

Hurryhr.r Mookhopadhya v. Madub Ghunder Baboo 
Sm. Kriskni Kalyani Dasi v. Mr, R . Braunfield  (2)/  and 
Ahdul Rahnim K m i y.- Baikunih Nath Roy Ghowdhury (^ ,  
followed,:",.

■̂ Appeals ‘from jCppellate Decree nos, 180 to 153 of 1924 and 288 
to 297 of 1924, from a deoisic n of C. Monalian, jEsq., i.e.s., District 
Judge of Monijliyr, dated the iVth Julj, 1928, inodifybg a decision of 
Babu Sashil Qliandra Mukhfr̂ ^̂  Mumif of Morigliyr, dated the 81st 
January, 1922,
(1) (TO-7^) 34 Mootq I. A, 152. (S5) (191S.16) gO Osil W, H, 1088.



(ii) that Exception (4) to section 37 does not meaa that 1926.
in order to bring a case within this exception the lease inxist 
be a lease for the purposes of excavating a tank thereon; it 
covers a case of a lease of land upon which the tank in dispute Motjlesh- 
stands. : ' r;,:::, waii Pbasad

Asm ai Ali v. H asm at Khan  (1), distinguished. Baudot
H eld, further, that in a suit for assessment of fair and 

equitable rent by a co-sharer landk^rd, no order can be passed 
in tlie absence of the other co-sharers.

Kamal Kiim an Ghowdhmani v. Kiran Ghandra R oy  (2), 
distinguished.

These 14 appeals arose out of suits brought by the 
plaintifi; for deolaratioii o f title to and recovery o f 
possession of certain lands and houses. The plain
tiff was the purchaser of the entire estate bearing 
Tauzi no. 6104 o f the Monghyr Coilectorate at a sale 
for arrears o f revenue held on the 25th of March,
1913. She obtained delivery o f possession on the 16th 
o f September, 1913, and her name was registered as 
proprietor of the 16-annas o f the estate. The present^ 
suits were for a declaration that the lands and houses 
in dispute were included in this Tauzi no. 6104 and, 
therefore, by virtue o f the purchase at the revenue 
sale she had acquired a title thereto and was entitled 
to possession. There was an alternative relief prayed 
for, for fixing a fair and equitable rent.

Sultan Ahmad 
the appellants in second appeals nos. 150-153 o f 1924, 
and for the respondents in nos. 288, 291, 295 and 

.296. ■ ■■
S. K. Miner, for the respoMents in nos. 15()‘ 153 

o f 1924, and for the appellants in nos. 288-297 of 1924.
, P . for the respondents in nos. 289,
292 and 294 of 1924.

M. Mullick and S. N. Bose, for the respondents 
in no. 297 of 1924.

The respondents in nos. 290 and 298 of 1924 were 
not represented.
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Kulwant 
S a h a y ,  J.

1926. K ulwant Sah ay , J .— It  has been necessary to
Mahabajâ these appeals separately as the subject
Chandea: matters o f the suits are different and the points raised 
MouiiESH- are not exactly the same in each case.

w Ab Peasad '

BahISue A ffea h n os. 150 288 0 /19 24 .
Hem N alini ' These appeals arise out o f suit no. 454 o f 1920, 

Bevi. which was appeal no. 78 of 1922 before the District 
Judge.- Appeal no. 150 is by the defendant and 
appeal no. 288 by the plaintiff. In this wSiiit the 
plaintiff claimed a tank known as Laloopokhar which 
was in the exclusive possession of the defendant, the 
Maharaja of Gidhaur. The plaintiff claims a, 
4-annas share in this tank as lying within, her tauzi 
and alleges that she is entitled to possession thereof 
on dispossessing the Maharaja. The defence o f the 
Maharaja was that he had a lakhiraj title to this tank 
as it was included within an area o f 30 bighas o f 
lakhiraj land piirchased by him in 1882, and it ŵ as 
not included in the mal land o f the tauzi. The 
Mimsif dismissed the suit holding that the tank was 
ijmal and that the Maharaja had a lakhira_ title 
thereto. The learned District Judge has found that 
a 2-annas share of the tank was allotted by batwarato 
tauzi no. 6104, and that the Maharaja had failed to 
prove that the 30 bighas of land purchased by liim, 
within which this tank was situated, was lakhiraj 
larid at the time of the Permanent Settlement, He, 
however; held that the plaintiff was not entitled to 

_ oust the Maharaja from possession as the tank came 
within the 4th exception to section 37 of A ct X I  o f 
1869, but was ̂ entitled to recover rent for a 2~annas 
share of the tank. He, however, held that the rent 
puld not be assessed in the present suit as the remain
ing 14 annas proprietors wer^ not before the cburt| 
and he accordingly dismissed the suit.

The Maharaja appeals against this decree, in so 
far as it is against him, in Second Appeal no. 150 o f 
1924; and the plaintiff appeals against the decree 
dismissing the suit in Second Appeal no. 288 o f 1924.



The mahal out of which Taiizi no. 6104 was
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carved out was partitioned twice, once in 1868 and mahabaja 
again in 1880. The Tauzi no. of the original mahal ghanbba 
was 424. In the partition o f 1868, half of the 
was allotted to the estate which retained the old Singh 
Taiizi no. 424. In the partition of 1880, which was eahadue 
a partition of the estate which retained the old Tauzi jjem Hai-ini 
no. 424, the tank was not divided, but the income Devi. 
derived from the tank was divided. One-fourth of 
the income o f this tank was by this partition allotted gAHÂr, 3. 
to the patti o f Darwesh Muhammad and others, which 
was given Tauzi no. 6104. Now, this one-fourth was 
o f the one-half o f the tank which was allotted to Tailzi 
no. 424 by the partition of 1868. Therefore, what 
was allotted to the patti of Darwesh Muhammad and 
others bearing Tauzi no. 6104 was one-fourth, of one- 
half, i.e., one-eighth of the tank. The learned 
District Judge, therefore, found that a 2-annas share 
of the tank was allotted to Tauzi no. 6104 This 
finding is supported by the Batwara Khasra o f 1868 
(Exhibit Z -7) and the 16-Goliimn register o f 1880 
(Exhibit 12a) . It is also supported by the other 
batwara papers referred to by the learned District 
Judge. The finding of the learned Judge, therefore, 
that a 2~annas share o f the tank was included in Tauzi 
no. 6104 is based on the evidence in the case and must
be accepted as correct.
r% i.i'. ■" ;■

The question is whether the plaintiff is entitled 
to oust the Maharaja on a declaration that the latter 
had no lakhiraj interest therein. stated above, 
the Maharaja clairas title to this tank as included in 
So bighas o f lakhiraj land purGhased by Mih from 
Bardhari Lai under a deed of sale. Exhibit A , dated 
the 10th of August, 1882. These 30 bighas of land 
were purchased by G-irdhari Lai, the father of Sar- 
dhari Lai, at a court sale on the 2nd o f October, 1852.
Exhibit X («) is the sale certificate o f Girdhari Lai.
It appears, however, that a suit had to be brought by 
Sardhari Lai for khas possession of this 30 bigha® of 
k n d  and he obtained a decree on the 9th of May.



1926. 1803, and obtained delivery o f possession in e^ceoution
’mahâ ajT of decree on the 2nd of Ang'ust, 1866. The par- 
Chandra wana dakhaldeha,ni iinder which Sardhaxi Lai 
Motoesh. oi ĵtained povssession h  Exhibit W  and is dated the 17th 

of March, 1866. Tn the pale certificate, Exhibit X(<7.), 
BAHADtm the property is described a,s 30 bi^lia-s Ritna.te in Ijaloo- 

Hem Namni in inauza Salempnr Bhanidaha, pargaiia
Devi. Monp^hyr. There is no mention therein tha,t the la.nd 

waslakhiraj. In the paxwana daMialdehani fExhi- 
bit W) the description of the property is similar to 
that in the sale certificate, Exhibit X(r/); l)nt there is 
a farther description that the land was laldiiraj. 
The learned Mnnsif held that the land must have been 
held to be lathira,] in the civil snit brondit by Sardhari 
Lai and that the description of lakhiraj in the 
sale certificate mi^ht have been omitted by mistake. 
The learned District Jiid^e, however, observed that 
there is no reason to suppose that there was a mistal^e 
in the description of the property in the sale certifi
cate; he infers that the lakhiraj title might have been 
created between 1852 and 1866. He, however, fonnd 
that the Maharaja was actnally in possession and no 
rent was paid bv him for this 80 bij^ha.s of land: but 
he was of opinion th a,t this does not estahli sh that 
the land was lakhiraj since the time of the Permanent

■ Settlement as required by section 37 of Act X I  of 
. 1859. :

The point taken by the learned counsel for the 
Maha,raja, appellant, is that the learned District 
Judge has misDla,ced the onus of proof ’ upon the 
Maharaia to show that the land was lakhiraj 
froin the time of the Permanent Settlement : 
he contends that it was for the plaintiff to prove tha,t 

was included in the Permanent Settlement 
in mal land of the estate, and that the onus was upon 
the plaintiff to prove that the land was mal la M  at 
the time of the Permanent Settlement. In my 
ppmion this contention is sound and ought to prevail. 
Section 37 of Act X I  of 1S59 provides that a purchaser 
of an entire estate shall acquire the estate free frori^
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all encumbrances wliich may.liave been imposed upon • 1926. 
it after the time o f the Permanent Settlement, and MmA-RAJA' 
shall be entitled to avoid and anniil all imder-tenures ohandba 
and forthwith to eject all iinder-tenants, with certain Motoesh. 
exceptions. In Hurfyhur Mookhopaclhya v. Madiib 
CJiunder BctJ)oo 0  it was held by the Privy Council Bahadur 
that a plaintiff in a suit for resumption of land as ^
part of his mal zamindari for assessment is bound in 
the first instance to prove a prima facie case o f pay
ment of rent since 1790 or that the land formed part 
o f the mal assets of the estate at the Decennial 
Settlement. When such a prima facie case is made 
out the onus probandi is shifted on to the defendant, 
who to exempt himself from assessment must show 
that his tenure existed rent-free before the 1st of 
December, 1790. Their Lordships observed: “ I f
this class o f cases is taken out of the special and 
exceptional legislation concerning resumption suits, 
it follows that it lies upon the plaintifE to prove a 
prima facie case. His case is, that his mal land has, 
since 1790, been converted into lakhiraj. He is 
surely bound to give some evidence that his land was _ 
once mal. Their Lordships further observed that 
“  he (plaintiff) may do it by proving payment o f rent 
at some time since 1790, or by documentary or other 
proof that the land in question formed part of the mal 
assets of the estate at the Decennial Settlement. His 
prima facie ease once proved, the burden o f proof is 
shifted on the defendant, who must make out that his 
tenure existed before December 1790 The prin
ciple enunciated by the Privy Council in this case is 
applicable to the present case. The plaintiff has to 
prove in the present case that at the tim.e o f the 
Permanent Settlement the land was included within 
the estate pernianentiy settled as naal land. This 
principle has been followed in the courts in India in 
a large number o f cases. In Sm. Krishna Kalymi 
Dasi V. R. Braun field (̂ ) it was held by a Division 
Bench of the Calcutta High Court that a purchaser
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1926, of an entire estate sold for arrears of revenue siiing 
MAffAî .A.TA to recover land claimed by the defendant as lakliiraj 
Ghakb̂  must prove a prima facie case that his mal land has, 
MoraESE- 1790, been converted into lakhiraj. The fact

that the lands are within the ambit of the estate is 
" E ah abtje not suificient to meet this burden. In A hdul Rahman 
„  Kazi V. Baikunth Nath Roy Chowdhury (i) the same

view was taken by another Division Bench of tlie 
Calcutta High Court. As was observed by Mocker- 
3®®’ J., in the last ease, the rule is that the purchaser 

’ ‘ of an entire estate at a sale for axTeai*s o f revenue 
takes the estate as created at the time of the Perma
nent Settlement, and the question is reduced to th is : 
has the plaintiff established that these lands were 
included in the estate at the time of the Permanent 
Settlement, in other words was the revenue assessed 
on the basis of the assets of these lands. It is clear, 
thereforey that in order to succeed, the j)laintiJ! in the 
present case must make out a prima facie case that at 
the time of the Permanent Settlement the land in 
dispute was mal land and was included in the estate 

, as such, and that the revenue assessed upon the estate 
was fixed on consideration of the assets of the land in 
dispute; in other words, that the assets of the land 
was taken into account in settling the revenue at the . 
time of̂  the Permanent Settlement. lit appears from 
the decisions of the courts below that there is a total 
absence o f such evidence on the part o f the p la in tif. 
Learned counsel for the plaintiif is unable to point to 
a, singte piece of evidence showing that the land in 
dispute was treated as mal land at the time o f the 
Permanent Settlement, The defendant, Maharaja,^ 
has proved that at leai t̂ since the year 1866 no renit 
has been. |)aid for the Bft bighas of land within w^iieh 
the tank in dispute is situate. T M  learned District 
Judge has relied on the absence o f  the description of 
the land as lakhiraj in the sale certificate [Exhibit 
X(6^)]. This, in my opinion, is not sufficient in law 
to show that the land was mal at the time of the 
Permanent Settlement.

a) m . ■ ' — .......
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Under the circumstances, I am of opinion that 1926.
the decision of the learned District Judge that the

tt)L . V .]  .PA^NA SERIES.

land was not lakhiraj land, and that the plaintiff \ms CHANDBit 
entitled to possession of the la,nd but for the Exception Mô lesh- 
(4) to section 37 of the Act, is not sound. The plain- 
tin having failed to prove that the land was mal at jsahadub 
the time of the Permanent Settlement her suit for 
declaration of title and possession in respect o f this 
tank must fail.

KuIiWANT
In this view of the case it becomes immaterial to 

consider the appeal of the plaintiff, namely, Second 
Appeal no. 288 of 1924. Her contention in this 
appeal is that the learned District Judge was wrong 
in hoMing that the case came within Exception (4) to 
section 37 of the Act, and that she was entitled to oust 
the Maharaja from possession, or in any event she was 
entitled to have a rent assessed in respect of- the 
2-annas share of the tank which the District Judge 
had found to appertain to her estate Tauzi no. 6104 
and that the proprietors of the remaining 14 annas 
were not necessary parties to the suit.

As regards Exception (4) to section 37 of the A ct 
it is contended that there is no plea in the written.- 
statement that the tank came within the exception.
It is also contended that the leases referred to in the 
4th Exception must he leases of lands for the purpose 
of excavating tanks thereon. In my opinion neither 
of these contentions can prevail. The defence o f  the 
<ief endant in the present case was that the entire area 
o f 30 bighas within which the tank in dispute was 
situate was lakhiraj land, and the omission o f 
the defendant to take the plea o f Exception t 
section 37 in the written statement will not entitle the 
plaintiff to a decree for possession.

As regards the second contention, the language 
of the 4th Exception does not warrant the construction 
sought to be placed upon it by the learned counseL 
It does not say that in order to bring the case within



1926. this exception the lease must be a lease for the 
purpose oi excavating a tank thereon. Eeliance was 

Chandra placed iipon the decision of the Calcutta High Gourt 
Motoesh- in Asmat Ali y. Hasmat Khan (̂ ) where it was held 

that a lease of a tank without any portion o f the 
Bahadur surroimding land is not protected under clause 4, 

„  ^  section 37 of Act X I  of 1859, as it was not within the 
meaning of that clause a lease of land whereon a tank 
has been excavated . This case has clearly no applica- 

facts of the present case. In the present 
' case the lease is of 30 bighas of land upon which 

stands the tank in dispute.

As regards the contention that rent ought to have 
been assessed for the 2-annas share of the tank even 
in the absence of the proprietors of the remaining 
14 annas share, reliance ha,s been placed upon Kamal 
Kumari Chow dimrani v. Kir an Chandra Roy î ). 
That was not a case for assessment o f rent and in that 
case the plaintiffs did not ask for direct or actual 
possession of the land, but indirect or constructive 
possession by a receipt o f rent to the extent o f their 
share from the cultivatimg tenants upon a declaration 
that the intermediate tenure was cancelled by the sale 
for arrears of revenue. That case is clearly distin
guishable from the facts of the present case.

The result is that suit no. 454 of 1920 must be 
dismissed with costs. Appeal no. 150 o f 1924 o f the 
defendant, Maharaja, is decreed, and appeal no. 288 
of 1924 of the plaintiff-appellant is dismissed. The 
defendant, Maharaj a, will be entitled to his costs in 
all the courts; There -will, however, be only one 
hearing fee in the two Second Appeals in this Court.

The decision in the remaining appeals is not 
material to this report.]

Ross, J.—I  agree.
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