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paying tlie money to tliein was iliafc tliey were willing 1926.' 
to trust liim  witii the money. Tiiat ^decision lias 
therefore no application to the present case. The pbasad
accused Debendranath Ganguly kept these monies 
which were entrusted to him as a public servant for empbiSb.
periods of seventeen, thirteen and ten days in violation 
of the rules by which he was bound. This in itself 
raises a case*which he has to answer. He gave a false 
explanation that the monies had not been received 
until the 9th of June, He also made entries in his 
register showing that the articles were still undeli
vered in the post office long after they had been deli
vered and the money for them had been received. This 
amounts to a denial of the receipt of the money and is 
conclusive evidence of criminal breach of trust. In 
my opinion, therefore, JJebendranath Ganguly was 
properly found guilty of the cbarges framed against 
ĥim.

The result is that the appeal of Chandra Prasad 
is allowed and his conviction aijid sentence are set aside 
and he is ordered to be acquitted and released from 
bail. His fine, if paid, will be refunded. The appeal 
of Debendranath Ganguly is dismissed';. and: he will 
surrender to his bail to undergo the rest of his 
s^tence. "
■ Kulwant Sahay,, agree.' A
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1926. A suit to enforce a personal covenant in a mortgage deed
is not one “  to enforce payment of money charged upon im-
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G anesh  L al moveable property ” within the Indian Limitation Act, 1877, 
P andis: Schedule 2, Article 132.

Khetra- Where upon a sale under a mortgage decree, which 
MAHArATBA. includcs no personal decree against the mortgagor, there is 

deficiency, a claim to recover the balance under a personal 
covenant in the mortgage is barred by Article 66 unless it is 
made within a period of three years from the date wlien the 
debt became payable; the periodi does not begin to run only 
from the date when the deficiency is ascertained by the sale.

Ramdin v. Kalka Pcrshad (1), applied.

M iliary. Rung a Nath Moulick (2), approved.

Wheore a Hindu widow has failed to pay her sliare of 
revenue on a mauza, a share in which forms part of the estate 
of her deceased husband, and the co-sharers ht|,ve attached part 
of the estate under a decree for contribution, an alienation by 
the widow of part of the estate for the purpose of discharging 
the decree is for necessity, and is binding upon the reversionary 
heirs.

Upendra Lal M ukerji v. Grindm Nath MukerjiC^), dis
tinguished.

Judgment of the High Court varied.
Appeal by the defendants.
Appeal (no. 96 of 1923) from a decree of the 

High Court at Patna (January 16, 1922) varying a 
decree of the Subordinate Judge of Cuttack (Jsanuary 
30th, 1919).,

The plaintii, upon whose death the respondeHts 
(her sons) had been substituted; claimed as reversionary 
heir of her deceased father, a Hindu, to set aside 
certain alienatiGns of his estate made by her mother 
Suryamani, deceased̂  ̂ The alienations consisted of 
a mortgage and sale both made in 1884 aî d certain 
conveyances made in 1899.

(1) (1884) I . l i .  E . 7  AU. 6021 R . A  12^ -
(2) (1886) I . L . R . 12 Oal. 389.
(8) (1898) 2 O al W . N  425.



The facts are fully stated in the jiidgiiieiit of the 
Judicial Conimittee. . Ganesh Lal

PanditThe Subordinate Judge dismissed the suit. Upon 
appeal the High Court (Das and Adami, JJ.) varied Khetra. 
the decree by declaring that the conveyances made in maTapatha. 
A899 were invalid. The reasons for the decisions are 
stated in the judgment upon the present appeal.

D(iGrmjtliei\ K. C. and Dube for the appellants.
The respondents did not appear.
The judgment of their Lordships was delivered^^“''̂ '̂ '>

by—
Mr . A meer A li.—-Their Lordships are relieved 

of the necessity of narrating at length the facts of this 
complicated litigation, as the judgment under appeal 
summarises very clearly the history of the transactions 
in debate.

This is an ex parte appeal from the j udgment and 
decree of the High Court of Patna which partly 
affirmed and partly reversed the order of the court of 
first instance.

A Hindu lady of the name of Suryamani, who 
died in 1904 or 1905, conveyed by mortgage and sale 
to one Behari Lai Pandit the father of the defendant 
no. I, almost the whole of the property which had 
devolved on her as the widow of one Banamali 
Maliaj)atra, a native of Orissa, subject to the 
Mitakshara law. Banamali appears to have died in 
the year 1863; leaving him surviving Tiis W’idow, 
Suryamani, and two daughters, one of whom died not 
long after, childless; the other Satyabhalna, survived 
her mother, fin<] wa,s the original plaintiff in the 
present suit, wbicii was instituted in the court of the 
Subordinate Judge of Cuttack on the 17th September,
1916. Satyabhama challenged in the action Ihe 
validity of the transactions entered into between 
Btiryamani and Behari Lai PandiL in respect of the
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1926. properties conveyed to liini by the widow. On 
Satyabiiama’s death her son«„ the present respondents  ̂

Pakwt were, substituted in her phice.
Khetba. It is not disputed that Siiryamani, on coming into
MOHAN possession of the properties left by her husband, had to

MAHAPAm.4. heavy expenses connected with the litijpition in 
which Banamali was involved. The High C’onrt, in 
its judgment, refers to the circumsLances which 
compelled her to alieiia.te many of the pi-operties which 
formed the subject of controversy in tlie |.)i‘esent case.

In respect of the others the lea,rn,ed Judges of the 
High Court, differing from the trial Judge, lia.ve lieid 
firstly that the documents winch purported to crea,te 
the alienations were not properly explained to the 
lady, that she was an ignorant pardanashin woman 
and had no independent advice; and secondly, that 
some of the alienations chall(3nged by the plaintiffs 
were either for debts that were barred or not binding 
on the reversioners. They have also held that the 
principal mortgage purporting to have been executed 
by Suryamani was not executed in compliance with the 
provisions of the law so as to make it binding on 
Suryamani.

It is with regard to these find ings tliat the present 
appeal before the Board is concerned.

On the defendants' side it is alleged that on the 
. 23rd July, 1884, Suryamani entered into two trans

actions with Beimri Lai Pandit: one was a mortga,ge 
for Es. 30,500, the other a sale to him' of certain 
properties for Rs. 8,000. The sale-deed is marked in 

, the proceedings as; Exhibit Q .: 6, and the deed o f , 
: mortgage, as;Exhibit :M.  ̂ ^

 ̂ In 1896 Behari Lai Pandit instituted a suit 
against Suryamani and her da,ughter Sa,tyabhaina for 
enforcement  ̂of the mortgage On the "̂ 8th August, ■ 
1896, Behari Lai Pa,ndit obtained an cx pn.rte decree.

Their Lordships do not think it nc('<-‘ssary to refer 
to the step̂  takep by set aside the ex parte
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decree; it is eiiougli to say that they failed in those 
proceediiigs and on the 25th and 26th August, 1897, 
the mortgage decree was executed, and the mortgaged 
properties \¥ere put up for sale and purchased by 
Behari Lai himself for Bs. 33,000 odd. At the time stô n* 
of the sale the mortgage debt amoiiiited to something MiĤ AicaA. 
like Rs. 80,000. In order to pay the balance of the 
mortgage debt Siiryainaiii entered into a razinama or 
deed of com promise by which she agreed to transfer to 
Behari Lai her remaining properties in her hands 
belonging to the esta.te of her husband. In pursuance 
of this razinama she appea.rs to have exieeuted in 1899 
a number of conveyances which are marked in the pro
ceedings as Q., Q. 1, CJ. 2, Q. S and Q. 4. Q. 5, 
executed about the same time, stands in a different 
category.

As already stated Satyabhama, and after her 
death, the plaintiffs/ as reversioners to Banamali’s 
estate, challenged the sale-deed of the 2Srd July. 1884, 
by which Behari Lai purchased some of the property 
on the 23rd July, 1884. They also challenged the 
mortgage deed of the same date and the transactions 
of 1899, evidenced by Exhibit Q.,, Q.l, Q.2, Q.3, Q.4 
and Q. 5.̂  ;; . ,

The learned Judges of the High Court hav© held 
tha,t the defendants had established legal necessity in 
respect of the mortgage of the SSrd July, 1884, and 
that consequently the sale under the mortgage decree 
was valid, but that they had failed to satisfy that the 
sale of the 23rd July, 1884, Q. 6, was for justifiable

■ necessity,' or that she; had in ' fact executed  ̂the sale- : 
deed, or that it was read over and explained to 
Suryamani, and that apart frora that she had̂  ̂ 3̂  ̂
independent advice. They also held that the ’ka.bala,s 
executed by the widow in 1899 were not binding on the 
reversioners.

In their Lordships’ opinion the evidence fully 
iustifies the conclusions of the learned Judges. The
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1926. cleed of sale (Q. 6) was executed for Suryamani by a 
person of the iia,nie of Lakhaii Mahanty, tinder a 

Pandw" power-of-attorney which bears date the 29tli of July, 
E Ei'Ri ^̂ '7̂  after the sale in question. The sub-

stance of the powers entrusted to Laklian are set out in 
Mahapatiia the Register of Powers of Attorney for 1884 as 

follows:—'
“ General Powers— 'L’o fixecxite and rugist-er a niurbf*'atfe bond of 

Es. 3B,r)D0 fiiui a deed p.t sale/ of Kh. H,000 in I'uvui.ir of BmIhi ,1 IjuI
Pniuiifc.”

It will be noticed that, this power was registered 
on the 29th of J.nly, whilst the sale wjss effected on tho 
23rd. Neither of the two witnesses to the execution 
of the power was examined. Under the Registration 
Act of 1877 the same provisions are made as under the 
Act now in force for safeguarding the interests of 
absent executants of doci'ments when presented for 
registration by a person claiming to-act by and under 
their alleged authority. Section 32 provides that

“ every document .to. be .registered under the Act whether a.tich a 
registration - be oompiilsfiry .or optional, slmll be presented by mioh pernon. 
exeauting or claiming under the same.........or by - the repreHontafciva or
aKaignee oi: siu;h [)BrBon cir by the age.nt of s\ich jierBOii representtni or 
assignee dnly 'aMthomed by power-of-att«rney duly executed an.l 
a\itheiiticated in the mavinev hereinafter mentioned.”

Their Lordships concur with the High Court in 
holding that the sale-deed of the 23rd July, 1884, 
which purported to be executed by Lakhan Maiianty 
for Suryamani was not validly executed and that 
the sale thereunder could not bind either Suryamani 
or the reversioners.

As regards the kabalas by which Suryamani 
purported to transfer her remaining properties to 
Behari Lai Pandit in discharge of the balance remain
ing over after the sale under the mortgage decree, 
their Lordships also agree with the High Court that 
the claim on the personal covenant for the balance* of 
the mprtgage-debt was barred by the Indian Limita
tion Ac  ̂ long before the execution of the
raisinama and̂  the conveyances thereunder. It will be 
noticed that t o  of the 23rd July, 1884, by

5f)0 INDIAN LAW EEPOETB, [VOL.



wliich Suryainaiii borrowed Rs. 33,500 from Behari 
Lai Pandit on interest at the rate of 1 per cent, per g-anesh Lal
mensem was repayable by her within six months from pandm
the date of the execution of the document. The coven- ^jjexea- 
ant on her failure to repay is as f o l l o w s mohan

“  If T fail to pay the wbnle of tho principal and inbai'est; within iliB 
ftforestud term the creditor is competent to sue me in tlie liourt and 
v;«!iiiae the principal with inte.re.st thereon at the rata oi' Ee. I per ceiit_ 
per mensem from thi;̂  dtiy t̂ iU thn d»te of realisation and costs of the 
svat from me and from the mortgaged pmperties,, and,, if insiiftjeient, 
i'vom my otlier movable and immorahlo properties.

Thedecrei -̂ on this mortgage, Exhibit 1'. (1), made 
on the 28th AiigUvSt, 1896, was in the following 
terms:—

“  This suit is ior rec-jvery of the principal of Bs. SS,600-0-0 aiid 
tliG bali'iticB of Interest of Es. 47,228-8-0 hr all lis. 80,728-0-0 and the 
interest which will Accrue from the date of institution of the suit till that 
of realisation and the costs of the suit from tlie defendant and if not fully 
realised from her then from the mortgage properties, except, those 
exempted from, mortgage liability at the request of the defendant no. 1 
by putting them up for sale and if insvifficient the. balance be realised 
*rom the surety defendant no. 2 and her properties.”

The suit on the mortgage bond was not instituted 
until ten years after the debt became repayable. The 
decree for the balance, if the sale of the mortgaged 
properties proved insulj&cient, wâ  against Satya- 
bham.a, who had stood as surety on the mortgage. 
Satyabhama was afterwards absolved from all liability ■ 
as surety in the High Court In the case of 
V. Kalha Pershadi^), it was held by the Judicial Com
mittee that when a mortgagee sues on a personal 
covenant to make the mortgagor responsible for any 
deficiency in the realisation of the mortgage-debt out 
of the mortgaged properties, the claim would be 
barred in three years. That case arose under the 
Limitation Act of 1871 (IX of 1871), and the same 
argument which has been advanced in the present case 
was. submitted to the Board Their Lordships in that 
case held as follows ;—

“  The second schedule places simple money 
demands generally under the three years’ limitation,
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1926. and iiftder no. 65 tlie sa.itie limitation is applied to a 
t ,at, single bond, and under tlie same limitation are placed

* Pandit bills of 6xcliaiige, arrears of rent and suits l)y niortga- 
KHFTft4 gors to recover srirp]us from mortgagee. The six 
MOHANyears' limit embrji,ced suits on foreign judgments and 

MAHi-i'ATHA some ooinpound registered securities. The twelve 
years’ period is made a;pplicabl.e priiici.pa]ly to suits 
in respect of ' immovable property, tliough it also 
applies to jud.gmen,ts a;iid rec'ognizancles in India. But 
tlie counvsel for the a|:)|:)elh'in,t reli,ed upon the hxnguage 
of the 132nd article of the second schedule: ‘ For
money charged upon, i,rn,:movab]„e propei’ty, ■ twelve 
years.’ His contention that thai period of twelve 
years a]>plied to every remedy whicli the iuBtrunient 
carried with it, and gave twelve yeaĵ s for the personal 
remedy against the mortgagor j-is well a,s a,gainst the 
mortgaged property.’ ’

The Judicial Committee expressly over-ruled the 
contention that a claim for the balance of the mortgage 
debt based on , the personal covenant cfciine under 
Article 132 of Schedule 11 applicable to claims for 
ni.oney' ‘ ' charged on immovable property.

Tha.t case was folicswed by the Iligii Court of 
-Calcutta in V, Runga Nath wMvh.
arose under .A-Ct X V  of 1877. There the learned 
Judges held as follows

' “  We are of opinion tha.t the decision of the lower 
court upon the question of limitai,ion is correct. The: 
contention of the learned counsel for the appellant that 
Article 132 of Schedule II of the Limitation Act of 
1877 refers;to a'claim,to recover money;charged:,upon 

,;, imm.ovable property: quite' irrespeetive,of „tlie remedy 
asked for, has been set at rest hy; the decision of the 

: Judicial Gominittee of the Privy Coimcil in the case of 
C v̂Ramdin .y.' KalJm FeTshadi^. That decision • :was 
: passed with reference: to : the' corresponding: article of
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the Limitation Act of 1871. That article provides a 
.period of twelve years for suits of inoiiey ciiaTrged upon 
inmiovahle propcvrty. The Legislature in the present Pandit 
Limitation Act has used a different phraseolog}^ viz.-,
‘ to enforce pa,yiiierit of niorney charged upon imniovahle ' moiian ' 
property.’ The hmgiiage of the present Act, viz.  ̂ Mahapa-ku. 
‘ to enforce, etc. /  is more in faYoiir of the eoiiteiition 
that the article in c|uestioii refers only to suits ‘ to 
enforce payment of money cliarg'ed upon iEiiiiovable 
property ’ by the sale of the said ^roferty. This con-' 
striiction was put by the Jndicial Committee of the 
Privy Council upon Article 132 of the Limitation Act 
of 1871, the language of which did not suggest it so 
clearly as that of the present, Limitation Act. The 
claiiii to nivake the defendants pergoiially liable has 
therefore been rightly held to be barred by limitation, 
the present suit having been commenced more than six 
years after the accrual of the cause of action.’"

Article 65 of the second Schedule (Act IX  of 1871) 
is reproduced in Act X V  of 1877 as. Article 60.

Their Lordships are of opinion that the view taken: 
by the High Court on the question of limitation is well - 
founded. The cause of action on The personal coven
ant accrued to Behari Lai Pandit when';Suryamani; 
failed to pay, the mortgage debt, viz., witliin six 
months from, the date, of the mortgage. And the 
claim had become; barred under Article 66 Tong before ; 
the execution of the, razinama and the conveyanees 
thereunder. Consequently dt : is ' not , necessary Vto 

. consider whether a decree under section 90 of the:
Tra,nsf er of Property Act of 1882 is ' r equisite in : case ' 
of deficiency in the reali Ha tion froni the mortgaged 
.prooerty. Adinittedly: rio decree waii awked for or 
made. ■ Section 90, is M Order XXXIV, rule 6 , of 
the Civil Procedure Crnle, 190R

As regards the con.sideration for Exhibit Q, 5, 
which v/aK a conveyance executed by Suryamani in 
fcivoar of Beliari La.l Pandit on the 25th. .N*ovember,
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1899, it 5:ippears that Suryamaiii became liable for her 
arrears of Government revenue under Act X I of 1859
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in respect of a rnouzali wliich she held in her husband’s 
KiEw ê̂ ’tate with other co-sharers. To save the property 
MOHAw' from sale under the Act the co-sharers paid the 

Mahapatiu. revenue due from her and sued her for contribution.
They obtained a decree and atta,ched her dwelling 
house for the satisfaction of the debt. This is recited 
in Exhibit Q. 5, the Ivabala by which she conveyed tlie 
property now claimed by the reversioners.

The learned Judges of the High Court relying on 
the case of Ufendra Lai Mukherji v, Grindra Nath 
MukherjH^), have held that where the Hindu widow 
fails to pay her share of the Government revenue and 
after her death her co-sharer brings a suit for contri
bution, the reversionary heirs of her husband’s estate 
were not bound to satisfy the debt. But in the present 
case it has been found as a fact by the Subordinate 
Judge that the co-sharers had. in execution of their 
decrees for contribution, attached Suryamani’s dwell
ing-house, and that in consequence thereof ,she was 
compelled to raise money by executing the kabala 
Exhibit Q. 5.

Their Lordships are of opinion that sufficient 
evidence has thus been given by the defendants to show 
that there was a compelling necessity on the part of the 
widow for entering into this transaction. They 
accordingly vary the decree of the High Gourt by 
deleting the transaction covered by the deed of sale, 
Exhibit Q. 5. In other respects the decree and Jud.g~ 
ment appealed against will be confirmed and the appeal 
will be dismissed. As there is no appearance on behalf 
of the respondents it will be without costs,

, Their Lordships will humbly recommeBd His 
.'Majesty: acccirdihglyv'-

^  : W ak^ns^
:{1) (1898):2 Cal. W . N 425,^


