
The decision ‘ of the lower appellate court iŝ  ' 1926, 
in my opinion, erroneous. I would allow these '
appeals, set aside the orders passed by the courts Pazlcl 
below and dismiss the application of Miissaiiuiiat 
Kokila. The respondents must pay the costs o£ these MusIianvLvr 
proceedings in all the courts. Kokili. ■

Ross, J .~ I  agree.
A [qjeal allowed.
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Before Mullick and Ktilwant Sahay, JJ.

M USSAM M AT EAM JHARI KOEE 1925.1926,

• y. Oct., 26, 27. 
V l A IjA K A SH I N A m B A m ^

Limitation A ct, 1908 (Act I X  of 
ArticlGS 132 and liS -~ P rior moftgagee., suit h y -m ri-jo in d er  
of second m ortgagee, effect of~-decree mid sa le, wiiet'lm affoGls 
the second mortgagee's right to redeem— second .riiortgugee, 
suit for redemption hy— ArticleAA8, applical)ilit/y of.

A Becoiid mortgagee who lias not been made a party to the 
suit of a prior mortgagee is entitled to redeem the prior 
mortgagee and: is not bound eitlier by the decree in the prior 
mortgagee’s suit o r  by  the sale held in execntiou thereof, /;

The second mortgagee not having been m ade a party to a ’ 
suit by th e ; prior m ortgagee,,, who ■ obtained a decree and in 
eseenfeion thesreof got the mortgaged ]iroperty sold, subse(piently 
brought a suit to redeem the prior mortgage,

Tlie defendant pleaded that tlie suit .was biuTcd by 
Article 1‘32 of the Limitation Act, 1908, which provides a 
period of 12 years for a suit “ to enforce payment of money

*Appeal from Appellafce Deyree no. 398 of 19213, froni a decision of 
Babu A k h a u r i v o f  'Bamn, ■ dfitcjS:
IStli:;:JtiSu»I’ŷ il;J923:ĵ reveraag b:; decision 
Munsif of Chapra, dated tlie 21iit Deeeuiiber, 1921^



1925-1926. charged upon immoveable property Plaintifl: contended 
■— - — -  that the suit was governed by Ariicle 148 which provides a 
^RamTTei'  ̂ period of 60 years for a suit “  against a mortgagee to redeem 

or to recover possession o f immoveable property mortgaged ”  .

LA.i.A'^ivASHi Held, that whatever rigiit the second mortgagee had 
N a t h  S a h a i . before the sale remained intact, and the suit brought by him  to 

redeem the prior mortgage was governed by Article 148.

Basant v. Inder 8ingh(^), Priya Lai v. Bhora Gharnpa 
Ram{ )̂ and Harprasad Led y . Dal Mardan Singh(^), followed.

Bidhi Ram BandJio'padJuja v. Saweshwar Bisioas(‘̂ ), 
Bitragunta Appayya v. Addanhi VenUataramanayyaip) and 
Lakshmanan Chettiar v. Sella Muthu Naickeri )̂, dissented 
from.

Appeal by the plaintiff.
This appeal arose out of a suit for redemption of 

a mortgage which had been dismissed the learned 
Subordinate Judge on the ground of limitation.

In Mouza Sarai Srikant, Tauzi no. 10752, a 5-- 
annas 4-pies share belonged to Lala Fatah Bahadur 
and Lala Lai Bahadur. On the 11th of December, 
1886, they ejiecutcd a zarpeshgi in. respect of a 4-annas 
share to the plaintiff s mother and the defendants 11 
to 18, On the 28th of March, 1892, they mortga,ged 
a 6'pies share to the defendant no. 6 and it appeared 
to have been the case of both parties that this 6-pies 
was out of the 4-annas given in the zarpeshgi. On. 
the 16th o f  February, 1893, they executed a second 
mortgage to the plaintiff’ s mother and the defendants
11 to 13 in respect of the 4-annas share which had 
already been given in zarpeshgi in the year 1886, and 
which inciuded the 6-pies already Inortgaged to 
defendant no. 5. It appeared that the remaining I-" 
anna 4-pies out of 5-annas 4-pies had passed to 
defendants nos. 8 to 10. Defendant no. 6 instituted 
a suit to enforce his mortgage, which was Suit no. 60

(1) (192G) 2 hvli. L. J. 419. (4) (1909-10) 14 Gal. W . N. 489.
45 All. 268. (5) (1924) 82 Ind. Gas 8G4.

(8) (1905) Iv (6) (1924) 84 Ind. Oas.’SOl.
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of 1894:. In this suit tlie subsequent mortgagees were 1Q2S-1926. 
not made parties. A  decree was obtained and the 
mortgaged property, viz. 6-pies siiare  ̂ was sold on Ramjhaki 
the 26th October, 18^5, and purchased by the defen- 
dants 1 to 3 in the farzi name of the defendant no. 4. lala e:ashi 
Subsequently the second m.ortgagees, namely, the Sa h a i.

plaintiff’ s mother and the defendants 11 to 13,
instituted a suit to enforce their mortgage of the 16th
of February, 1893. In this suit neither the first 
mortgagee nor the purchasers in execution of his 
decree were made parties. A  decree was obtained on 
the 26th February, 1896, and in execution of the 
decree the 4-annas share was sold on the 8th January,
1897, and purchased by the decree-holders themselves.
The plaintiff’ s mother being dead, the plaintiff now 
claimed the 4-annas share as her heiress on the allega­
tion that by a private partition she had been allotted 
the entire 4-annas share and the defendants 11 to 13 
had no interest therein.

The present suit for redemption was instituted on 
the 17th of January, 1919.- The contesting defen­
dants, namely defendants 1 to 3/  pleaded inter alia 
that the suit was barred by limitation, they having 
been in possession for more than 20 years and the claim 
of the plaintiff to enforce her second mortgage having 
been barred by lapse o f time.

The learned Munsif held that the suit was 
governed by Article 148 of the Schedule to the In.dian 
Limitation A c t ; and that the plaintiff had therefore 
60 years to bring the suit from the date when the right 
to redeem accrued to her. He further held that as the 
plaintiff’s predecessors in interest were not made 
parties in  the suit of the first iiiortgagee, the plaintiff 
had still the right to redeem. H 
a decree for red.emption in favour of the p la in tif.

On appeal the learned Subordinate Judge set 
aside the decree o f the Munsif on the ground that, 
although the plaintiff had got the right o f redemption
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1925-1926. a,g iiei> predecessors in, interest were not made parties 
Mussamma~i'to tlie suit of the prior mortgagee, lier riglit was 
EApHABi barred by limitation, as in his opinion the Article 

applicable to the present suit was not Article 148, but 
Lala Kashi Article 132 of the Indian Limitation Act, and lie 
Nath S a h a i. iipon the decision of the Calcutta High Court

in the case of l^idM Ram Bandh(rpa4hya v Sarmshwar 
Biswas[^). He accordingly dismissed the suit on tlie 
ground of limitation.

Against this decision of the Subordina,te Judge 
the plaintiff appea,led to the Iligli (,k.nirt ; and tlie only 
question for consideration in tliis Second Ap|)eal wa,s 
as to the period of limitation for the suit.

J{'. P. Jayaswal, B. N. Mitter imA B'lmdar LaL 
for the appellant.

P. Dayal, for Jadubcm.'  ̂ Sahay, for the 
respondents.

Cut. adv. mdt:
Marcel, 11. Kulwant Sahay, J. (after stating the fa,cts set 

out above, proceeded as follow s): It is clear that a
second mortgagee who has not been made a party to 
the suit of a prior mortgagee is entitled to redeem the 
prior mortgage and is not bound either by the decree 
in the suit of the prior mortgagee or by the sale held 
in execution thereof. It has been contended on belnilf 
of * the respondents that after the sale in execution of 

; the decree of the prior mortgagee, the mortgage was 
extinguish^ and the purchasers remained, in posses­
sion not as representatives of the prior mortgagee but 
as representatives of the mortgagor * and that, there­
fore, Article 14:8 has no application inasmuch as it 
provides for a suit against a mortgagee to redeerft or 
to recover possession o f the mortgaged property.

 ̂ Î  ̂ is not sound. So
far as tlie secoiid mortgagee is ccmcerned j hd is not 
bound by the decree or the sale in enforcement o f the
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prior mortgage. His position as a second mortgagee 1925-1926. 
.'remains miaiected by the decree and tlie sale. He was Tr"""—

, • ,1 .,1 1 , 1  ,1 . Mussammai’a necessary party in the suit brought by the prior ramjham 
mortgagee and a decree obtained in his absence on the ^oer. 
basis of the prior mortgage did not affect his right to lala\ ashi 
redeem the prior mortgage. The fact that the Nath sahai, 
purchaser in execution of the decree o f the prior rrrrT.

, 1 1  • • n -9 * ^ ^  i V T J L WA N Tmortgage has been in possession for more than 20 sahay, j. 
years does not, in my opinion, affect the right of the 
second mortgagee to redeem the first mortgage.

The question, however, remains as to whether 
Article 132 or Article 148 of the Indian Limitation 
Act applies to the present case. In my opinion 
Article 132 has no applica,tion to the present suit. In 
the case o f Nidlii Ravi Bandho'padhyaQ) mentioned 
above, the reasoning adopted was that the second 
mortgagee by his purchase at the sale in satisfaction 
o f his mortgage debt cannot acquire any right o f 
redemption which he had not as mortgagee, With 
very great respect to the learned Judges, I  am unaHe 
to follow this reasoning. The right to redeem the 
prior mortgage was vested in the secGnd mortgagee by 
virtue o f his being a second mortgagee. This right 
ŵ as hot acquired by him by his purchase at the sale in 
satisfaction of his mortgage debt. The learned 
Judges observed that ‘ ‘ the omission of the prior 
mortgagee to include the second mortgagee in his suit 
has been held by this cotirt not to deprive the second 
mortgagee of his right to redeem the prior mortgage; 
but it cannot be held that this interpretation of the 

daW: which ■ : is intended  ̂merely to save his' r ij^ t - a 
second mortgagee gives him any additional right or 
, extends the period during which under the law he can 
sue to enforce his rights. The right to redeem was?: 
held not to be lost. It  was not held and in our opinion 
it was not intended to hold that a fresh period to 
enforce his right to redeem under his mortgage was 
given to him from the date of the purchase. W e hold
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192')-1926. that Articles 134 and 148 of Schedule II of the Indian 
Limitation Act have no application in this case. Tlie 

Ramjhari Article that applies is Article 132 of that Schedule 
Koeb. under which limitation begins to run from the date 

LAiA^Asnrwhen the mortgage debt becam,e due I regret I am 
H a t h  S a h a i. unable to agree with this reasoning. Once it is 
KtJLWANT conceded that the second mortgagee had still the right 
Sahay, j. to redeem and was not affected by the sale in execution 

of the prior mortgage, it must necessarily follow that 
whatever right the second mortgagee had before the 
sale in execution of the decree on the prior mortgage 
remained intact. Under Article 148 the second 
mortgagee had 60 years to redeem the first mortgjige 
and this right was consequently not affected by the sale 
in execution of the decree upon the prior mortga,ge. 
Article 132 provides for enforcement of payment of 
money charged upon immoveable property. The 
second mortgagee’s right of redemption cannot, in my 
opinion, be considered to be a right to enforce payment 
of money charged upon immoveable property. Tlie 
second mortgagee in a suit for redemption does not 
seek to recover the money due to him upon his second 
mortgage. This Article has, therefore, no application: 
to a suit for redemption brought by the second 
mortgagee.

I am, therefore, unable to a,ccept the view taken 
in the case of Midki Ram BandliofadliAja^^^ 
case was followed in two cases in the : Madr̂ ^̂  
High Court in Bitragtmta A fpayya y  Adda/nM 
Ve%Tcataramana/yya( )̂ and LaJcshmmi.an Gkettiar y ; 
Setttz Miitlm and the reasoning adopted
in these cases is similar to the reasoning adopted 
b y : the learned Judges in Nidhi case0 .
The Lahore High Court has,, however, d iff erred from 
the case(i) in BdsaM:Y ]
Inder That Article 148 of the Schedule to
the Limitation Act applies to the present case is

(1) (1909-10) 14 CaL W . N. 439. fS) (1924) 84 Tnd. €m. 301
(2) (1924) 82 Ind. Gas. 864. (4) (1920) 2 LaH. L. J. 419.'

518 THE INDIAN LAW REPOKTS, [vO L . y .



supported by tlie view taken by the Allahabad High 1925-M26. 
Court in Priya Lai v. Bliora Champa R om (̂ ) and by Mussammat 
the Calcutta High Court in Haiyrasad Lai v. Dal iumjhaih 
Mardcm Singlii^). Kom.

I  would therefore hold that the present suit SA-m
notJ)arred by limitation and tliat the plaintiff was ' 
entitled to a decree for redemption. K u l w a k t

S a h a t , j .

The question remains what should be the form of ' 
the decree. The learned Munsif has ordered that the 
plaintiff will be entitled to redeem on payment of 
Es. 50 together with interest thereon at the rate of
12 per cent, per annum from the date of sale, that is,
26tli October, 1895, to the defendants nos. 1-3. This 
sum of E;S. 50 represents the price of the property 
fetch(^;.,at the sale in execution of the decree upon the 
first mortgage. This is not a correct principle upon 
which redemption should be allowed,  ̂ The , puisne 
mortgagee is held to be entitled to redeem the prior 
mortgage on the hypothesis that so far as he is con­
cerned the mortgage has not been extinguished and is 
still in existence. He must, therefore, pay to the- 
prior mortgagee the entire amoiint due upon the prior 
m.ortgage on an account being taken leSvS the. sum of 
R s. 50, being the purchase money at the Erst sale 
already paid to him. ■: Upon such payment being made 
the VplaintiS' wiU :: right" of; the prior
m.ortgagee, •becaus'e what he redeems is:n.ot the premises; 
but the prior encumbrance and he is entitled not to a 
conveyance of the premises, but to an assignment o f the 

..security...,
This would necessitate a remand for the taking 

of the account and also diroctions declaring the rights 
of the parties to redeem each other and relating to 
other matters which would create complications. The 
parties have, however, come to terms and desire that a 
decree be made in the following terms: that the 
plaintiff’s right to redeem be declared, that it be
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1925-1926. declared that she will be entitled to redeem on payment
the defendants 1~3 o f a. sum of Es. 100 only within

BAM'mAR.1 three months from. thivS da.te, tha.t on her failure to 
KoEa. do SO, the suit will stand dismissed with, costs. Each 

iiiLA \ asht its own costs throiighoxit in the event
N a t h S a h a t .  of payment being made by plaintiif within the three 

months. It is represented that the phiintiff ha,s
Tv TJL-VVANT ,  • , -I • , 1  • 1 ,
sauay, j. deposited in the trial coiirc a sum oi mo.ney in 

accordance with the decree of that conrt. I f  so, and 
if there be no other olijection to her doing so, she 
will be entit.led to take the snm l>ack from the court.

The appeal be decreed by consent on the above 
terms. The decrees of the coi.irts below will be set 
aside and the suit decreed as directed above.

M ullick , J .— I  agree.

Affeal decreed.
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1926.

Before Boss and Ktihoani Sahay, JJ. 

FARMAN KHAN
V.

March, IS,
16.17,  l i  : E IN G -E M P E E O E .*

Penxil (7ofZ(7, 1860 (Act X I jV of 1860), section 06, at Beq—  
Right/of private dejcnce, when open, ..

W here the parties to a dispute collect and ann  m en to 
vindicate tlieir riglits or supposed rights and a con flict ensues, 
no question: of the rigiit o f self-defence o f the pei\son arises.

V . J eola im , Kalee Baparee, In the matter of (2), 
Ka\nruddiri Y. Mriiperor(^) Q m m -Em press Y, Pmg 

'.-referred, to,y'V.

*  CriTnmal A])pCHl no. 25 of (92fi, from a deciaiow of B araoaar  
Prasad, lEsq., Sessions Judge of Pumea, dated the 1st of February, 1926,
■ ' (I) (1867) 7 W . B. 34> (8) (1908) I ;L .  E. 35 Ca].vn68.

(2) (1878) 1 Cal. I.. B. 621. (4) (1898) I. L. R. 20 All. 459, -


