
books will depend upon the result of the final hearing i»26.

Mr. N. C. Sinlia on behalf of the appellant says^™™
that he will print paper-books of the oral and docu-Deva Singh. 
mentary evidence, for he considers that it will be less 
costly and inconvenient than to get the paper-books 
typed. He must do so in consultation with the 
Deputy Registrar of the Court.
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A P P E L L A T E  C IV IL .

Before Das and Ross, J:J.

MALIK AZIjUL RAHMAN iq26.
■ . . ■ . ' V. ' ;

' ; MUSSAMMAT KQKILA,*^^ ;̂
Godê  of Civil Procedure, 1908 (Act V o/ 1908), Order XXI,  

rule 16-—Bangal Tenancy A ot, 1885 {A ct ¥111 o/ 1885), section 
69~Application for exec.utiori of order under, hy trmsferee of 
the land,—Person Glainiing adversely to the deeree-Jiolder, 
lohether entitled to execute the decree.

F instituted proceedings under section 69 of the Bengal 
Tenancy Act, 1885, against the tenants of certain land and 
obtained an order appointing an officer to appraise or 
divide the produce of the land. The land in respect of whicih 
the decree had been obtained passed into the hands of If M̂ho 
had obtained a decree against i?’ in the civil court. K soug{ht 
to: execute tlio order obtained hj F  against tlie tenants on tlie 
ground that she was the representative-in^nterest of IF. 
Order XXI, rule 16, Code of Civil PrGcedure, provides : 
“ Where a d e c r e e . . . i s  transferred by assignment 
in writing or by operaition of law, the transferee may apply 
for execution of the decree to the court which passed it; 
and the decree may be executed in the same manner and 
subject to the same conditions as if the application were made 
by such decree-holder. ”

^Appeal from appellafco order nos. 102, 301 to S28 ol 1925, from an 
order of F. F. Madan, Esq., i.e.s., District Judge of Gaya, dated the 
19th of May, 1925, confirming an order of Babu Sadhu Oharaa Mah(inti, 
Munsif of Gaya, dated the 25th February, 1925,

A'pril, 8.



1926. HeM , (i) tliat there was no transfer of t'he order to K  by
operation of law within the meaning' of Order X X I , rnle 16 ; 

Fazlitl r^^,|)reseiitative-in-in,terest of F  and
E a h m a n  that, therefore, she was not entitled to execute the order.

MusIuimat Tlie fiicts o f tlie case ]iia.terial to this report are
Kokila. j t̂ated in the j udgment of Das, J.

S. Da/ual (for Kailashpati), Janak Kishor a.nd
Sarju Pra;:n.ul, for the appellants.

Hasan Ja/n and Sultari/udMn Hussain, for tlie 
respondents.

Das, J .— The question involved in these anaJogons 
appea,Is turns on tlie construction of Order X X I. rule 
16, of the Code of Clivil Procednre. The facts are 
these: One Fazlur Rahman instituted certain pro
ceedings under the provisions of section 69 of the 
Bengal Tenancy Act and obtained decrees as against 
tenants. It appears tliat, the l,and in respect of which 
the decrees had been obtained passed into the posses
sion of Mussaniniat Kokila, who appears to have got a 
decree aji:ainst Fazliir Rahman in the C'̂ ivil Court.’ 
Mnssaminat Ko]\ila now chxinis to execute the decrees 
obtained by Fazlur Bahma.n <xnd she contends that her 
right to execute the decrees is conceded to her by 
Order X X I, rule 16, o f the Code.

The learned Advocate appearing on behalf of the 
respondent concedes that there is no tra,nsfer or 
assignment in writiDg in this case; but he contends 
that there is a transfer by operation of Mw. I am 
wholly unable to accept this contention. Mussammat 
Kpkila, is in no sense the representatiye-in-interest o f
■ Fazlur Bahnian. She claimed : as a.gainst Fazlur 
liahman and obtained a' decree as against ^Fazlur 

_ Rahman. It is difficult to imderstajid how it can be 
said that because she has: obtained a decree in respect 
of the disputed land against Fazlur Rahman, there
fore it_ must be lield that there is a transfer by 
operation of law o f the decrees under section 69 which 
had been obtained by Fnzlur Rnhman as against the 

; tenants,":-'
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The decision ‘ of the lower appellate court iŝ  ' 1926, 
in my opinion, erroneous. I would allow these '
appeals, set aside the orders passed by the courts Pazlcl 
below and dismiss the application of Miissaiiuiiat 
Kokila. The respondents must pay the costs o£ these MusIianvLvr 
proceedings in all the courts. Kokili. ■

Ross, J .~ I  agree.
A [qjeal allowed.
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A P PE LL A TE  Ci¥IL,

Before Mullick and Ktilwant Sahay, JJ.

M USSAM M AT EAM JHARI KOEE 1925.1926,

• y. Oct., 26, 27. 
V l A IjA K A SH I N A m B A m ^

Limitation A ct, 1908 (Act I X  of 
ArticlGS 132 and liS -~ P rior moftgagee., suit h y -m ri-jo in d er  
of second m ortgagee, effect of~-decree mid sa le, wiiet'lm affoGls 
the second mortgagee's right to redeem— second .riiortgugee, 
suit for redemption hy— ArticleAA8, applical)ilit/y of.

A Becoiid mortgagee who lias not been made a party to the 
suit of a prior mortgagee is entitled to redeem the prior 
mortgagee and: is not bound eitlier by the decree in the prior 
mortgagee’s suit o r  by  the sale held in execntiou thereof, /;

The second mortgagee not having been m ade a party to a ’ 
suit by th e ; prior m ortgagee,,, who ■ obtained a decree and in 
eseenfeion thesreof got the mortgaged ]iroperty sold, subse(piently 
brought a suit to redeem the prior mortgage,

Tlie defendant pleaded that tlie suit .was biuTcd by 
Article 1‘32 of the Limitation Act, 1908, which provides a 
period of 12 years for a suit “ to enforce payment of money

*Appeal from Appellafce Deyree no. 398 of 19213, froni a decision of 
Babu A k h a u r i v o f  'Bamn, ■ dfitcjS:
IStli:;:JtiSu»I’ŷ il;J923:ĵ reveraag b:; decision 
Munsif of Chapra, dated tlie 21iit Deeeuiiber, 1921^


