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()/' Criiuiiuil Vroccd'ure. 180S (Ac! V of 1898),
s-rrlio)i -103, of— iflal unilioiit jiirisdicfiori for 'irani of
i:ni}tnti(ni— (‘o)ivictit)ii and sentence fict aside— retriaJ on the 
suDue facts, irhcfhcr htrred— jnrisdiolion, meaning of— com- 
phtiuiinf, e.rmninalion of, afier notice to cause, whether
(iffeels the comniitnient.

Bection -103(7), Ctxle of Criiniiiiil Procedure, 1898,  
provides that “ a pei'Kon wlio has onc.e been tried by a court 
of comvetent jurisdiction for an offence and convictod or 
acqnitted oE such ofl'ence, shall, while such conviction or 
acquittal remains in force, be not lial)le to be tried again for 
the same oirence, noi’ on the same facts for any other
olTence....................................  H rhl ,  that sectiow 403(1) does
not bar a fresh trial on the same facts when the conviction 
and sentence are set aside on the fironnd that the trial coni't 
1iad no jTirisdiction to try the offence as, for example, where 
the trial conrt has tried an olfence withont a complaint haviii^ 
been made under section lOo in a ca.se where such a com­
plaint is required by law.

Emperor  v. Husain K h a n  (l>, Nan/ihrani v. Em,pcror  
Rex V . Marsham ( 3 ) ,  Peter Ih'adshair \\ Jo h n  Drury (̂ ) a n ' ' :  
Quern v. Muthoora Prasad Pandan (^), follow’ed.

K, Canapathi Bhatia,  fn re. (^), dissented from.

On the 25(h October, 1923, the petiLloiier, Slioikh 
Mohjiminad Yasin, lod£̂ ;e(l an infrn'ination before t.lio 
police charging; Abdnl Wahid and othert-; with ofTeiû es 
under .sections 148 a.iid Z&2, Penal (V>de, his case heiiii>' 
that the said accused persons had coinmitted riotinu’ 
armed with deadly weapouvS, cansinj:̂  the death <vf 
Mohannnad Jan, the father of the petitioner. The

*■ Cvimmul Kovision nn. 520 of 1025 . agfuiist an order, datocl t.ho 
'21sf <K-i(il)i'r, !U2r>, |)assiMi by M i’. N. P. Sinlia, MutTiatrntie, F irs t  OIhks,

uKHtfav|mr.
( 1) (1017) T; 1.  U. B9 All. 25)0 , f4) (.1840) 18 L . ,1 , (M. 0 .) 1W»,
(2) ( 1.01ft) 4 fi Tu(l. Chb. 710, (,r̂ ) flSR.*)) 2 W. R.  10 (Gr.).
(8) 11012) 2 K, B, 362. (O) j  I,, R, 36 Miwl, 30R.
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police lield an investigation, but l)efore they had 
submitted their report, on the 5th of November, 11)23, 
the petitioner filed a petition before the Magistrate 
complaining against the police investigation and 
prayiiig that the case should l.)e enquired into, and the 
aersons uccused by him sliould be suminoued. There­
after the })olicesul)mitted their final report to the elfect 
that the c-ase was intentionally false, and they applied 
lor tlie prosecution, ol' the petitioner under sectioiJ 211, 
Penal Code. Notice was issued upon the petitioner 
to show cause wliy he should not be prosecuted for 
institut iiig a false case. The petitioner filed a petition 
showiiig cause in which he asserted that the case was a 
rrae one. 'JMie Magistrate, however, ordered that the 
,)etitioiier Yasins]u)uld be sunniioned under section 211 
on the basis of the complaint put in by the sub-inBpector 
of police, and he directed that further proceedings in 
ihe case which was started on the information of Yasin 
before the police should be terminated, and that the 
order to show cause to be served upon Yasin should be 
cancelled. Yasin thereupon moved the Sessions Judge 
who made a reference to the High Court (Crmiinal 
Eeference no. 27 of 1924) which was heard by 
Ad ami, J., on the 14th May 1924. Adami, J., held 
that the petition of Yasin showing cause 
impugned tlie inquiry by the police and amounted 
to a complaint. The Magistrate should have 
examined Yasin on oath as a complainant, and either 
called upon him to prove his case or should have 
dismissed his complaint under section 203, Criminal 
Procedure Code. He did neither of these. Adami,-J.j 
held that, although it would have been proper to 
dispose of the complaint of Yasin in the first instance, 
and then entertain the complaint'against him under 
section 211, }'et as the complaint had been niade, he 
directed the proceedings upon the complaint of the 
Rub-inspector under section 211 to proceed. Yasin was 
accordingly connnitted to the Sessions on a charge 
under section 211 and convicted by the Assistant 
Sessions Judge of Muzaffarpur and sentenced to 
five years’ rigorous imprisonment. Against the con­
viction, Yasin preferred an appeal to the High Court
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1926. which was heard by Biickiiill and Roas, J. J. 
~Shbikh as Shaikh Muhammad Yasin v, Kiiig-
Mohammai) EDt.peror (̂ ).] Tlioir Lorrlships in tliat case held that 

Yasin the petition of Yo.i'Aii filed on the 5th of November,
V.

l i jN O - 1923, must (le treated as a eom})hiint before the 
Empeuoh. Magistrate, a.nd tĴ at the ofl'ence. If any-, (iommitted 

by tlie petitioner v;a,s an oft'ence wliich was t;omm.itted 
in or in relation to a iiroeeodiiii;̂  in court and, conse- 
qnently, a complaint in writing' by tlie (?.orirt or by some 
other C(3nrt to v/l'i.icli it was subordinate was a condition 
precerlent to eoovnizance beij!̂ :̂  (a,ken of tlie ofleuce 
nnder section S'H. Thev held that by making the 
complaint to coui't, the informanl'., viz. the present 
petitioner, had witlidrawn tlie information from the 
category of mere police proceedings and had raised 
it to the category of a proceeding in conrt. This 
necessitated a coinplaint !>y tlie (*oiii t if the informant 
was to be proceeded against. Tlieir Lordships were 
of opinion, tlierefore, that tlie lyr-DeeediDgs in which 
the petitioner had been convicted v;ere wholly without 
iurisdiction because the bar imposed by section 195 
had not been removed, and tliey directed tJiat the 
conviction be set aside.

This decision of the High Conrt was dated the 
19th December, 1924. Tiiereafter, cm the 24th of 
January, 1925, the police inspector made an applica­
tion l)efore the Sadr Siibd[visional Magistrate of 
Muzaffarpiir praying that the petitioner might be 
re-tried imder section 211, Penal Code, in relation to 
the same offence, after a complaint under section. 476, 
Criminal Procedure Code. Notice was issned on the 
petitioner to sliovv caiise wliy proceedings shoidd not be 
taken against him iinder section 211, Penal Code, and 
on the 26th February, 1925, the petitioner filed a 
petition of objection 1>efore the Magistrate in which he 
contended inter alia, that the petitioner con Id not be 
tried again iipon tlie sa,me facts npon which he had 
been tried before. The Magistrate, however, examin­
ed the petitioner on oath in connection with his 
original petition of the 5th of November, 1923. The

(1) (1925) I. L. B. 4 Pat. 828.



petitioner examined witnepses* in support of his 
allegation; but on the 21st of April, 1925, the Magis- 
trate found his original complaint to be intentionally m'ohammai, 
false, and eventually on the 14th August, 1925, he 
made a formal com plaint against the petitioner under 
section 476. The (xmifDlaint was made over to another EwrEnoa. 
Magistrate of the 1st class who committed the 
petitioner to the Court of Sessions for trial on a charge 
under section 211, Penal Code, by his order dated the 
21st October, 1925.

S. P. Yarma (with him Fa;Jc All and ^yed Alt 
Khan), for the petitioner; Section 403, Code of 
Criminal Procedure, is a bar to the present trial.
The High Court which acquitted the petitioner, as 
also the court which held the trial in the first instance, 
were courts of competent jurisdiction within the 
meaning of section 403. Sanction under section .195 
was only a condition precedent for the institution of 
the proceeding before the court and want of sanction 
did not affect the jurisdiction of the court to try the. 
offence charged. Section 403, when it refers to the 
competency of the tribunal to try an offence, has 
reference to the status and character of the court and 
not to the procedure adopted by the court. See In re 
K . Gana'pathi Bhatta (̂ ). In the present case the 
Assistant Sessions Judge was quite competent to try 
the petitioner on a commitment by a first class magis- ■ 
trate; and if the conviction and sentence are set aside 
on a pure question of law, the order is nevertheless 
one of acquittal on merits.

My second submissi«m is that after the acquittal 
by the High Court the petitioner was not examined 
as a complainant. His examination on oath was 
taken after he was called upon to shoŵ  cause against 
prosecution. The Crown was not justifiedJn adminis­
tering an oath to the petitioner after he was made an 
accused person. Notice should have been served upon 
him after the dismissal of his complaint.

(1) (1913) I. L. li. 36 Mad. 308.

................  ~ fi
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1926. E. L. N fmdkeohjar, Assistant Government
Advoca1;e, for the Crown:— There has been no

456 THE INDIAN LAW EEPORTS, [vOL. V.

Mohammad previous trial by a court of competent Jurisdiction.
The Higii Court set aside the conviction because it 
considered that in, effect tliere had been no trial of the 

Empeeob, petitioner.
'IRoss, J.— There was a trial bnt on account of 

some mistake of the firosecution, the conviction could 
not be sustained. _

I submit not. A  trial void ab initio is no trial.
'Ross, J.—But if the accused was in jeopardy 

when'he was convicted, he cannot be retried.]
The Illmtrations to section 403 are a complete 

answer on the qiiei t̂ion of je»)pardy, e.g., the mere 
choosing of a wrong foriiiri d?:)e:̂  not d0l)ar the prose­
cution from insisting upon a. retrisil and relying on 
additional facts in the second trial.

'Ross, J.—In Rex v. M.af! l̂iam (̂ ), it was held 
that the accused was not in peril because he was 
not legally convicted in the first trial.’

Yes. If the judgment is an order of acquittal on 
merits, I am. out of court, but if, on the other liand  ̂
tJie effect of the judgment is tliat the bar imposed by- 
section 195 not having been removed, the whole pro­
ceeding was vitiixted, I' submit there can be no ba.r to 
a retrial on merits.

'Ktjlwant Sahay, j . —Is not an acquittal on a 
ground of law an acquittal on merits ? ]

Not necessarily. In the present case, however, 
there has been, no acquittal. x\n order setting aside 
a conviction does not amount to one of a.cquittaL 
I mij on Queen V. Muthoora Prasad (2).

: 'Ross, J.—There the trial court had no jurisdic-- 
tion to try the particular offence.]

Here also the court had no jurisdiction to try the 
case without having first removed the bar imposed by 
section 195. The net result of the decision in In re
(1) (li.2TFKi B.
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K. Ganafathi Bliatta (̂ ) is tliat the bar o f section 196 
will be a bar to the Crown and not to the court, shmm 
I fiiibmit that it affects the competency of the court Mohamma» 
also'and is not merely a condition precedent for the 
institution of the proceedings by the Crown.
Section 403 covers a. ease where the proceeding has 
been void ab initio. The reasoning' adopted in In re 
K. Gana'patM Bhatta (̂ ) is rintenable a.nd should not 
be followed. A  contrary view, however, is taken in 
EmferoT v. Hussain Khan (̂ ), These two decisions 
are discussed in Nanakrarn v. Efn̂ pero?̂  P) where the 
correctness o f the Madras decision has been doubted.
The view ex})ressed by the Allahahad and Nagpur 
Courts finds siipport in the earlier cases of the 
Calcutta High Court. See Queen v. Muthoora 
Prasad (^).

With regard to the second point I submit that the 
petition of complaint was never directed to be 
enquired into. The complaint was, as a matter of 
fact, disposed of before the formaT complaint under 
section 476 had been made against the petitioner.
The fact that he wa.s examined on oath after he was 
called upon to show cause against prosecution will not 
vitiate the proceeding.

S. P. in reply '.—In Emferor v. Hussain
Khan (̂ ) no reference was made to K. Ganapathi 
Bhatta (}) and the propriety or otherwise of this 
decision wa.s not considered. K. Gana'pathi Bhatta Q-) 
wa,s, ■' however, distinguislied in Nanakrarn v.'
Emperor (̂ ) where there was no complaint. The 
observation must, therefore, be considered as obiter.
Section 403 contemplates a,n aeqiiittal even on a, 
technical point. See Guggilapu Pad day a of 
Palahot (5). An order setting aside a conviction has: 
the effect of: setting the accused :at liberty: which in 
turn implies acquittal.

S. A . K.
CuT̂  adv. 'oult.

(2) (1917) I. t .  89 All. 293. (4) (18GS) 2 W. E. 10 (Or.).
(5) (1911) I. L. B. 84 Mad. 258.
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1926. K u lw a n t  S a h a y , J . (a fte r  sta tin g  the fa c ts  set 
out above, proceeded a,s follow s): The p etitio n er has
come up in revision to this Court a g a in st this order; 
and tlie main ground talven by the learned counsel on 
his behalf is that the petitioner, having once been tried 
and acquitted Ijy a coiii't of competent ju r isd ic tio n , is 
not lialiie to be tried again for the sam e offence. 
Reliance has been place; I on sub-section 1 o f section  403 
o f the Criminal Procedure Code. It h as also been  
contended that the present proceedings w ere started  
against the petitioner before, his o rig in a l co m p la in t  
had been disposed of [siid be w as called  upon  to show 
cause in the present proceedings before the tru th  or 
otherw ise of his complaint made on the 5th of Novem­
ber, 1923, was enquired into.

The first question depends on the construction of 
the judgment of this ('ourt in the appeal preferred by 
the petitioner a,gainst his conviction by the Assistant 
Sessions Judge reported as Sh. Md. Tasin v. King- 
EmferoT (i). As I have already observed, that con­
viction was set a.side by this Court on the ground 
that the proceedings were ab initio void and without 
jurisdiction on account o f the bar imposed by section 
195 o f the Criminal Procedure Code not having been 
removed. Section 403(1) of that Code provides that

“  a person who has ouee been tried by a court of competent 
jurisdifctioii for an ofl'euce aud convicted or acquitted of such offence 
shall, while svioli convietiou or acquittal .remains in force, be not liable 
to be tried again fur. the same offence, nor on the earne facts for any 
othiT ol'feruM:' for which a different charge from the one made against 
liirn might, have been made imder section 2S:)6, or for which he might 
have been convicted mider section 237.”  '

The question is whether the judgment of this Court in 
the appeal from the previous trial was an acquittal of 
the petitioner after his trial by a court of competent 
jurisdiction as is contended for by the learned counsel 
for the pfetitioner. In my opinion, the first trial of 
the petitioner cannot be said to be a trial by a court 
of competent jurisdiction so as to bar a second trial. 
It has been contended that the court which tried the

(1) (1925) L L . E, 4 Pai 823.



petitioner on the first occasion was a court o f coinpe- i926. 
tent jurisdiction within the meaning of the section, 
and the conviction was set aside on a point of law MohIm̂ vb 
which did not affect the jurisdiction of the court which Yasin 
hehi the trial ; and reliance was placed upon a decision 
of the Madras High Court in re. K. Ganapathi Bhcitta ebmar.
(1). This decision to a certain extent lends support 
to the contention of the learned counsel; but in my view 
the learned Judges put a too narrow construction upon 
the provisions of section 403(7) of the Code. They 
observed that sub-section (,Z) of section 403 refers to the 
character and status of the tribunal when it refers to 
competency to try the oil'ence. The reasoning adopted 
in that case was that a sanction under ■ section 195,
Criminal Procedure Code, was not a condition of the 
competency of the tribunal, but it was only a condition 
precedent for the institution of proceedings before 
the tribunal, and that the want of sanction under 
section 195 did not in any way affect the jurisdiction 
of the court to try the accused" of the offence charged.
In my view the wording of section 403 is very wide and 
the jurisdiction of the court'does not merely refer to 
the character and status of the court to try the offence, 
but also refers to want of jurisdiction on other grounds 
as shown by Illustrations (/) and {^) to the section.
I think it covers cases where the trial is held to be 
without jurisdiction for want of a sanction under 
section 195 of the Code. This view was taken by the 
Allahabad High Court m Emperor v , Husaiii Khan p ) .
In that case the accused persons were tried for an 
offence under section 82 of the Indian Registration 
Act without the permission required by section 83 o f 
the Act having been obtained. They were convicted 
by the Magistrate, but the conviction was set aside 
by the High Court on the ground of want of permission 
under section 83 o f the Act. A  second trial was held 
a-fter. obtiaining the under section 83 and
the accused persons were again convicted. It was 
held by Knox, J. , that the second trial was not barred

VOL. V .] PATNA SERIES. 459

(1) (1918) E L. B. 86 Mad. 808. (2) (1917) |. L. R. 89 All 293.
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by section 403 o f the Criminal Procedure Code, it 
being held that the court which had tried the case in 

Mohammad the first instance was not a court of competent Jiiris-
Yasin diction to hold the trial owing to the absence o f the

sanction iincler section 83 of the Act. The same view 
was taken in Ncinakram v. Em'peror (i). A  similar 
view was taken in llew v. Mar sham (̂ ), in Peter Brad- 
shaiv v. John Drury p) and by the Calcutta High Court 
in Quee'fi v. Mutlwora Per shad Pandey ( )̂. It is 
further to be observed that this Court did not make 
an order of acqui ttal upon the appeal in the previous 
conviction but merely dirc^cted tluit the conviction 
should be set a.side. 'There wa,s no trial of the accused 
on the merits by this C-ourt, and tlie conviction was set 
aside on the ground of want of jurisdiction in the 
court to try the petitioner. I  am, tlierefore, of 
opinion that section 403(i) does not operate as a bar 
to the second trial of the petitioner in the present case.

The second ground ta,keii was tliat the proceedings 
were initiated against tlie petititmer before the 
disposal of his original complaint of the 5th of 
November, 1923. In my opiuion there is no substance 
in this objection either. This Court did not direct 
an inquiry into the complaint of the petitioner Yasin. 
As a matter of fact, the magistrate did examine the 
petitioner and dismiss his (complaint although after 
the initiation of the inquiry, but the dismissal was 
before the making o f the complaint under section 476. 
The commitment o f the petitioner, therefore, to the 
Court of Session cannot be quashed.

It has been contended on liehalf of the petitioner 
that the matter is too stale and that the petitioner ha,s 
already been sufficiently ha.rassed, and a fresh prose­
cution of the petitioner for the same offence should not 
he allowed to proceed. It is no doubt true that the 
complaint was made by the petitioner so long ago as 
November 1923, and he has been subjected to a good

(1) (1918) 46 Ind. Gas. 716.
(2) (1912) 2 K. B. 362.

(B) (1849) 18 L. J. (M. G.) 189.
(4) (186S) 2 W. R. (Gr.) 10.;



1926.deal of harassment, on aceoinit of the previous prose­
cution, and it is for the Crown to consider whether the gHEnm 
case is a fit one in which the proceedings should be Mohammai> 
allowed to go on, or whether it is proper to drop the Yasin 
proceedings. It is not competent for ns to quash the 
proceedings on the gronnd that the original complaint Emperob. 
made by the petitioner was more than two years ago.

In the result this a.pplication must be dismissed.
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Ross, J .— I agree.
/I- ]rpUcati()n dismissed.

PRIVY COUNCIL/

SOU]:iENI'>LlA MOITAN SIN H A

H A R I P E A S A D  SIN H A .

Order-in'Council— ExecMion^Suceessful party not lodg- 
mrj Order— Pow er of oihcr par1:y to obtain execution— Petition  
to vary Order-in-Gouncil— Code of Civil Procedure, 1908 
(/l et f '  of 1908), Order X L  V , rule 15 (I ).

Upon cross-appeals to the Privy Coiiucil an Order wan 
passed reducing' the sum foi' whicli tJie defendants were liable 
under the decree apjica,led from , and extending the time witb- 
in wliicli, under tliat dccrce , they were to pay a large sum into 
court until tlie expiry o f eiiiht rnontlis from the receipt of the 
Order l)y the High Court. The Order was issued to the defeu- 
dants, iis tlie party siicc'eBsfiil, hut they failed to lodge it with 
the Hii>'h Court. Tlie plaintiffs })etitioiied for a variatioa 
of the Order so as to enable them to execute that part o f the 
decree whiciI was in their favour and was affirnied.

Held, that the Order-m-Council having been passed, .a 
variation of its tenns could be advised only in exceptional 
circumstances, and that having regard to tlie plaintiffs’ power 
under Order X L iV , rule 15(1), to obtain execution by a petition 
to the High Court accompanied by a: dertified copy of the 
Order, no variation could be a,dvised. / ' ^

I t  is  the duty of the party to an appeal to 
Order-in-Council made therein is issued to lodge it forthwith 
with the court appealed from.

* Pbesent :~Viscount Bunedin, Lord Blanesbury and Sk John Edge.

1926.

Feb.. W-


