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uninistakable that the plaintiff has Dedi in
possesBiori of the Uukl claimed for iiearly 22 voars awl
where on the other hnnd possession Is exercised

adversely to him as fouBd in the prcsiont casc | see no
reasnii for interference.

The a]'»peal iIs disini”“sed witli costs.
Adaaii, J. | agtce

A 'p-ppdl dh<mlsi”(id.

APPELLATE C3VSL.

Before Wds and Fo.Mrr, J.T.
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Cixlr of ("iril Procciliin’, JOOS {Act- V of 1908), .sceZ'c?
7;i— (loH.ri., jurisilictioii of, to e)iquire into bona fides of
drerf6.

Koclioii T\ of tlie Code of Civil Proceclnre, 1908, juis no power
to make erKjiiiriei™® into tlio hona fides of the dm ’'oes of the
rival clairnaiits.

SJianhar Sarup v. Mejo Mai (1), relied on.
Appeal liy the decree-holder.

The appellant held a money decree for her dower,
her deceased hiisband being one Manzoorul Hag. In
the course of the execution, after realization of certain
assets, the 7'espondent Bibi Easoolan put in a claim
for rateable distribution under section 73 of the Code
of Civil Procedure. Thereupon the decree-holder,
Bibi Uma Habiba, made objection to this intrusion in
the course of her execution on the pround that,the
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* Appi‘al iiiiiii Origmal OTder no, !i.'' ol 192;!, with Civil llevision

no. 182 of i1y25, I'roni an order of B. bhivaiianclan Prasad, Subordinate
Jtulge of I"arbhanga, dated the 17th April, 1925.
(1) (1901) I. L. R. 23 All. 313, P. C.



1020.
Nini Uma
HAIriiiA
'K

446 THE INDIAN LAW RErORTS, VOL. vy.

decree of Bil)i Rasoolan waR nl)taincd in oollnsion with
the jiidgment-dehtors. She therefore aslcod tlie Court
to hold an enquiry into tlie matter witli a view to a
decision whether Bibi Easoohin was in [>cdRetRanof a
“oma fide decree, and wliether she shonhl not I)c
exchided from the rateable diRtribntion. The Snbor-
dinate Judge gnoted a nnmber of cases ending In
Shanl'ar Saruj) Mejo Mai In this hist case
their Lordships of the eTndicial Committee remariced :
“ The 295th section” (that iIs the section which
corres])onds to the present section 73) while
providing that the Judge under whose authority the
sale takes place shall distribute the proceeds, provides
also that if all or any of such assets be paid to a person
not entitled to receive the saine, any ]J)erson so (uititled
may sue such, peison to cod him to refuiul dic
assets The scheme of
section 295 is ratlier to enable the Judge as matter of
administration to distribute the price according to
what seens at the time to be tlie rights of parties
without this distriluition importing a conclusive®
adjudication on those rights, which may be subse-
quently readjusted by a suit such as the present’’.

The Subordinate Judge, relying on this and other
cases found that the objection could not be made the
occasion of g judicial enquiry whether there was a
right to rateable distribution by virtue of the decree
exhibited.

Kliursludd Hm?iain, Si/ed Ali Khan and S. M.
Wasi, for the appellant.

S. M. Mvllich and B.ajemar Pramd, for tlie
respondents,

Foster, J. (after stating the facts set out abowve,
proceeded as follows): It"seems to me that the
aWhed Subordinate Jiulge took a correct attitude in
this matter. Section 73 itself specifically states that
when there are assets in the court, they may be

@ {mi) 1. L. R, 23 AH. 313, B2, P. C
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rateably distributed between the claimants money-
decree-liolders; and where all or any of the assets liable

to be rateably distributed imder this section are paid Hala
to a person not entitled to receive the same, any person

so entitled may sue such person to compel him to

refund tlie assets. It appears to me therefore that

the remedy indicated in the second clause of section 73 FO™Eg 3
is the only remedy. The expression of one thing is

the exclusion of the other.”

It wiis urged that the matter really was under
section 47, but it seens to ne that the Privy Council
decision must be deferred to, and this matter must be
regarded as a purely ministerial act which has no
element of a judicial decision.

I would therefore dismiss this appeal without
costs and the Civil Revision is also dismissed.

Das, J.— | agree.
Appeal dismissed.

HEVIBmHKkL eRgMINAL.

Before Ross and Kidwant Sahay, J.J.

BENGALI GOPE
V. N Jan., 27.
laNG-EMPEEOE .*

Code of Grimmal Proeedufe, 1898 (Act V of 1898),
sections 37, 190 and 629— Authorization of magistrate with
second class poicers' to entertain Gomplaints, effect of—Com-
plaint of murder, ether 7nagistrate may entertain— prosecu-
tion for false comphiint of which cognizance is taken without
authority— section 529(e), effect of.

Section ].90(;3), Code of Criminal ProcediiFC, provides:
TR the District Magistrate........ cooe.eee. may empower
any magistrate to take cognizance under sub-section (I),

* Criminal Revirtion no. 480 of 1925, from an order of
P. Mazumdar, Esq., IMagistrate, First Class, Patna, dated the 11th of
May, 1925.



