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APPELLATE CIVIL.

Before Ada}iii and Sen, J.J.
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Hindu Law— liniilcd owner, poircr of -to (dirmilr.— hujal

nacvsaity—surrender, meaniruj of—prcmnipiwc heir, wheUier
h(i6' any interesl in llie property dnrimj Ihe lifelinu- of limiied
owner—female holder, dtiiy of, io mainiain persons C'niilled
lo viainlenancti by last holder.

Under tlie iliiKlu law the liaijility of ii woniaii wlio tiikes
)i-opej'ty, either by iiilieritance or survivorslijj), to nia.inlain
tliose whose niainteiianee was a cliarne upon it in the haivls
of the last bolder, is tlie same as tliat of a man who inherits
or siR'eeeds to property.

The interest of a Hindu rev.ersioner is a mere spes
successioois which confers no riVlit on tlie reversionary lieir
in the estate of the deceased, present or futrn'e, vested or
(‘ontinfi'ent.

Anirit Narain SimjJi v. Gaya. Singh (1) and Mussamniat
Bhagicati Kner v. Jaydmn. Sahay (2),follow'ed.

An alienation by wa,y of compromise entered into between
a limited owner and persons who had no bona fide claim
to tlie property at tlie time of the compromise, is not bindiiif®
on tlie reversioners.

Anup Narain Sinyh v. Mahabir Prasad Sinyh™ (3),
followed.

An alienation, by a limited owner of the estate held by
her may be validated (i) if it can be shown to be a bona,
(ide surrender of her whole interest in the whok' eshitt' iIn
favour of the neai-est i-eversioner or reversioners at the tinie

* Appeal from x\ppcllato Decree no. 849 of 1922, I'roni ti dcciKio
of B. Hariliar Charaii, SiiborcHnato Judgo of MuzaiTar]nir, datod tlu;
/9th June, 1922, reversing a decision, oi: B. Delti Prasad, MuiiBif of
Hajipur, dated the I0tli .Time, 1921.

(D) (1918) I. L. R. 45 Cab 590; L. E. 45 I. A. 35,
() (1921) 6 Pat. L. J. 605 (613).
(3) (1918) g Pat. L. J. 83.
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of the [ilietiati<™n, or (ii) if tliere was a leg'al necessity for the
alienation of the whole or part of tlie estate.

A "Flijuln widow iriortganecl the estate which she held,
to -7, to defray the expenses of tlie marriage of the son’s
daviij'hter of the last male hohler’'s |])aternal uncle, and the
Di'0}ertv haA'in™- been Rf>d in execntion of the decree on the
basin of lliat, mo r i v . a s piii'cliat-ied by tJu deci'ee-holder.
/), a presntii])ti-ve i'(,vei'sioner, Nron</it a suit challenging the
mortgage to J si-nd all proceedings based thereon. The suit-
was com[)romiKed by an ehrarnama wlierehy J and D each
took one-third of the pj'opeiiA* and the reniai?iing one-third
was retained l)y the \eidow® The slinre of J was piircliased
Dy Ihe ]hiinliff, wlio in turn, conveyed his share in zarpeshgl
to /m ~rhcieaftcr tlie a.ctnal revei’'sioners of the last male
holder (th(‘' limifed owner having died in tlie mean time') entered
infd possessi(’)!i of the esfate and redeemed 7.arpeshgqi,
Plaintili' institnted tho ])resent suit on the basis of the
ek'rarnama for a declaration that lie was entitled to obtain
his shai'e of the pi'operty on payment of the zarpesligi money,
ami for a chjcree fo.f redemption and {lossession in Ins favoin\
Tlie snit was resisted liy tlie reversioners who challenged tlie
\a.lidily of the ekrarnama.

J/t'/tl, (/) that the ekrarnama having been executed to
(‘'ompromise a suit l)ronght t)v tlie heir-presumptive who had
no title to the piY”perty itself during the lifetime of the limited
ownc-r, was without lega.i necejssity and hence invalid ; iii) that
it conl<! not l)e Bii[>ported on tlie ground of surrender as there
wYas no alienation of the whole interest of the limited owner
in tlie whole estate in favour of the next reversioner.

Second appoal by the plaintiff.

The appellant instituted the suit out of which thia
appeal arose for Todeinption and possession of certain
specified shares in the properties set out in the plaint
which he alleged were in the wrongful possession of
the defendants first party. The following facts were
undisputed, the questions raised being only as to the
character and legal effect of some of the transactions;

Upon tlie deatli of one Ram Ratan Singh the
family property, except certain parcels which went to
some wNidows In lieu of tlieir maintenance, came into
the hands of one Dhuna Singh, his grand-son, by his
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son Maniar Subsecpiently, on the death of
Mliuna Singh, the estate went Inheritance to his
mother MuSvSnnimat Banidnhi,ree Kner,tlie widow of
Maniar Singh. On the 11th April, 1896, Raradidaree
executed a mortgage bond (Exhibit S) for Rs. 1,000
in favour of one Jagannnth Sahi, cousin of Dnrga
Prasad Narain Salii (the father of the phiintiff). By
this mortgage boniid tlie MnsRammat purported to
hypothecate 12-annas of tanzi nos. 2345 and 2346 b
way of security for the loan which she purported to
raise for defraying the expenses of marriage of
Mussammat liamRumaree Kuer with the plaintiff.
Mussammat E.amsuma,rec was the son’s daughter of
Jolinti Singh, the elder brother of Maniar Singh. On
tlie 19th "August, 1897, an ex-parte decree was
obtained on foot of the mortgage above mentioned and
the properties mortgaged bnmght to sale and
purchased in tiie name of Jaga.nnath Sahi. On the
16tli November, 1898, Dlianpat Singh, the next rever-
sioner, instituted a suit,.being Suit no. 110 of 1898,
challenging the mortgage in favour of Jagannath
Singh and all proceedings based tljereon. This suit
was compromised, and tlie residt was that on the 22nd,
August, 1899, an ekrarnama (Exhibit 11) was executed
whereby Jagaimath Sahi relinquished his claim to
12-annas of taiizi nos. 2345 and 2346 and accepted a
third share of the estate sul)ject to all del)ts and
liabilities of Dhuna Singh, feamduliiree also took
one-third and Dhanpat Singh, the next reversioner,
took the remaining one-third share. On the 24th
September, 1899, Jagannath sold his entire interest by
kebala (Exhibit 1) to plaintiff for a consideration, it
was alleged, of Rs. 3,500. Hence the plaintiff
claimed to have become entitled to the shares in the
mauzas claimed in the suit.

Then came anotJier set of transactions wiliicli
were the inmiediate cause of the plaintilT's suit.
The plaintiff alleged that-on the 18th September, 1909,
he and the then presumptive heir, Dhanpat Singh,
borrowed a sum of Rs. 1,995-0-0 from. Bechan Saht’
father of defendant no. 9, and Basist Sahi, defendant
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110. 10, and executed g zarpesligi bond in respect of tlie
tauzi nos.comj”rirtetl witliin the estate of Dhvuia Singh,
in fjivour of Eechan and Basist Narain. It was said
tilat out of tlie sum of Rs. 1,905 the ])hiintiff obtained

595 0ldy and Basist Narain the balance of
lis. 1,400. Tllereafter Dhaiipat Singh, the presump-
tive reversioner, died, and his son Ramjoaricban Singh
earuci into pijssesnion of all his estate. He applied
f()i* mutation of his name I)cfore the Collector; the
a,plica,tion was o])posed by the actual reversioners of
libnna Singli who wei*(. the defendants first party in
the suit (for l)y that time Musa.uimat Raindularee had
died and succession had o])ened to the reversioners).
On the 28th Noveruber, 1918, it was alleged by tlie
DlaintilT, a collusive and fraudident ekraruania was
eutefed into between Ramparichan Singh and the
defendants first party, wilierel.)y the defendants first
Daity obt.lined a ]3ortion of the zarpeshgi property,
aiul, cm tJie streiigtb thereof, on tlie 14th March, 1919,
coliusively got the entire amount of zarpeshgi, that is,
Ks. 1,995, deposited in Court in the name of the credi-
tors, that is, the defcindants third party, without the
knowledge of tlie plaintiff, and the defendants third
pa,rty coliusively withdrew the said bond money from
tlie Court and gave up possession of the zarpeshgi
property to them. Hence the plaintifi’ was denied the
opportunity of depositing his proportionate share of
the debt. As a result the defendants first party
obtained possession of the entire zarpeshgi property
and were still in possession thereof. On the facts
above mentioned tlie [)laintil! prayed for a declaration
that he was entitled to get possession of his share of
the properties given in zarpeshgi on payment of his
share of the debt and for a decree for redemption and
possession in his favour. The defendants fi.i\st party,
the present reversioners, were the contesting defen-
dants. They assailed the mortgage (Exhibit 8) as
unsupported by any legal necessity and the transac-
tious entered into under Exhibit 8, Exhibit 11 and
Exhibit 1 as being void and of no eflect as they were
alleged to be parts of a device to deprive the
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reversioners of their just rights and to divide up the
estate between the limited owner Ramdularee and the
presumptive owner Dhanpat Singh. They alleged
that Jagannath was a mere farzidar of Ramdularee
and no interest passed under the ekrarnama (Exhibit

11) to Jagannath, and, consequently, none passed to

the plaintiff under the sale deed (Txhibit 1), As
regards the zarpeshgi deed dated the 18th “soptembm-
“1909 their case was that that was rveally a transaction
entered into by Ramdularee in the name of the plain-
tiff and T)hmmat Singh for ihu purpose of pavmw

up the dehts of Dhuns Singh due to Gopal Sahi and
others; that they were just debts of the last nmle bolder
and, therefore, binding on the reversioners and on the
estate; that the lleoatmn of the plaintifi that a
portmn of the za rpcshox money was due from him was
utterly false; that upon the death of Dhanpat his son
R(,l.lll})&ll(?hd.ll realised that the estate had passed to
the defendant first party, the present reversioners,
and he thereupon saw the necessity of executing the
ekrarnama  dated the 93th  November, 1,91&, to
discharge the aforesaid deht; that the defendauts first
party had as such reversioners paid off the zarpeshgi
debts and secured possession of the property to which
they were justly entitled and that the plaintifi’s claim
to redemption and possession sh(mld be digmissed.
The suit was decreed by the trial court but this
decision wag reversed in appeal.

S. M. Mullick and S. Dayal, {or the appellants.
L.N.Sinhaand L. K. Jha, for the respondents.

SEN, J. (after stating the facts set out above,
proceeded as fOHOW‘-) . Two main points of law have
heen put forward bhefore. us. First, whether the
expenses of marriage of Ramsumaree Kuer could come
within the debcnpuon of legal necessity; and conse-
quently  whether the mnrta age (Exhibit 8) or any
rights thereunder could be deemed to be valid heyond
the lifetime of the limited owner. Secondly, did the
ekrarnama (Exhibit 11) pass a valid title to Jagan-
nath Singh or was it invalid and of no effect ¥ Was it
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a mere device by the limited owner to defeat the vight 1925

Vers 9
of the reversioners ? Drasarms

As a question of fact it is now beyond all dispute ™
that the amount of Rs. 1,000 which was raised upon Mavana
the mortgage (Exhibit 8) was actually employed on = I'rasto
the marriage expenses of Mussaminat Ramsumaree gy
Kuer. What is dis sputed 18 that there was any duty
cast upon the limited owner Mn smammat Ramdularee . Sev, 1.
to defray the marriage expenses of Ramsumaree
Kuer out of the estate in her hands. It is urged that
the duty of marrying Mussainmat Ramsumaree lay on
Jhonti Singh, or, in the Iast imstance, upon Dhuna
Ningh, the last male holder. It is also urged that
‘ (Li@(;llv the estate passed by inheritance to Mussammat
Ramdularee Kuer it ceased to be honnd to pay the
marriage expenses of Jhonti’s son’s daughter. This
view appears to me clmrh unten: ‘1bl<,. The true
nrinciple as laid down by the Shastras is that where
a person takes a property, either by inheritance or
survivorship, he is legally hound to maintain those
whose maintenance was a charge upon it in the hands
of the last holder (see I\r’fa‘yrm, Article 453).

“ A female hieir is under exactly the same obligation to maintain

the members of a fawily as a male heir would have been by virtue of
succeeding to the swmne estate. The obligation extends even to the
King when he takes the estate by cscheat or by forfelbure.”  (Sce
Mayne, Article 458.)
In fact the duty of the person who inherits is to
provide for the maintenance, education, marriages,
sradhs and other usual religious expenses of “the
coparceners and of such members of their family as
they are, or were when alive, legally or morally bound
to maintain. - Now, Ramsumaree Kuer would easily
come within the description of such members as were
dependent on the male coparceners when they were
alive. . In this view it appears that the mortgage
(Ixhibit 8) was for legal necessity and the mortgagee
decree-holder got a valid right and title to the proper-
ties purchased by him at the execution sale.

The next gquestion relating to the vahdlty or
otherwme of the ekrarnama (Exh1b1t 11) calls for a
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somewhat detailed investigation. The Munsif held
that the ekrarnama was not, s,n])porm,blp on the ground
of alienation by Ramdulavee for legal nocesqmv nor

was it supportable on the doctrine of surrender or
renunciation. He further held that Dhanpat Singh,
the prebumptwo reversioner, had no right or interest
in praesenti in the property which Ramdularee held
for life until it \r!““ted in him on her death shonld he
survive her. He had no substantinl claim on which
to litigate with her at the time and that therefore the
ekrarnama which purported to compromise the matters
in dispute and difference between the parties to that
suit could not be held to he Tegally valid. On this
eround he held that the plaintifi who devived his title
From Jagannath on foot of the said ekrarnama could
not recover possession by redemption of any portion
of the estate as against the reversioners. Te accord-
ingly dismissed ‘the suit. On appeal the learned
Subordinate Judge held that the plaintiff’'s vendor
Jagannath  had “derived a good  title under  the
mortgage; that he could not be blamed for suing on
it when the mortgage money was not paid; that the
ekrarnama whez ebv 1 wganuath relincuis hed what he
had purchased under the decree and took what was
given to him as one- thu'] of the estate plus the encnm-
Prance thereon was good and valid so far as Jagannath
was concerned and it conferved a title on him,  With
regard to the other parties to the ckrarnama he
observes—

“Ah ther it operelsl as sureender or alionation on behalf of the
lady in favour of Dhaipat is & diffcrent. question with which we are
not concerned in the present suit.”

Upon these findings he proceeded to hold that the
plaintiff had a rwht to redeem the zarpeshgi which
Dhanpat exccvted in favour of the defendant t}mv
party and he allowed the appeal.

It has been urged before us that a dl%])ﬂ“lfl()}l by
compromise such - as that effected by the ek mmma,
(Exhibit 11) is perfectly valid as the entire estate wa
then in the hands of Mussammat Ramdularee, and Lhat
although a limited owner, she was still the manager,
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and as such manager was quite competent to dispose
of the estate to the best of her discretion. The
subject of the power of alimited owner to deal with the
estate of the last male holder as against the rights of
the reversioner was dealt with very fully in the case
of Rangasami Gounden v. Nachiappa Gounden (V).
The Judicial Committee in that case observed :—

‘“ This raises a consideration of the whole subject
of the power of a Hindu widow over the estate which
belonged to her hushand to which she has succeeded
either immediately on the death of her husband or as
heir on the death of her own childless son, her husband
being already dead. This subject has been dealt with
in many cases which are too numerous to cite indivi-
dually; it has given rise to different currents of
judicial opinion, and, as in this case and some others,
to actual difference in judicial determinatiop.

“ It has often heen noticed hefore, but it is worth
while to repeat, that the rights of a Hindu widow in
her late husband’s estate are not aptly represented by
any of the term of Fnglish law applicable to what
might seem analogous circumstances. Phrased in
English law terms, her estate is neither a fee nor an
estate for life, nor an estate tail. Accordingly one
must not, in judging of the question, become entangled
in Western notions of what a holder of one or other
- of these estates might do. On the other hand,
what a Hindu widow may do has often heen
authoritatively settled. Here arises that distinction,
which as Seshagiri Ayyar, J., most justly observed in
the present case, will, if not kept clearly in view,
inevitably lead to confusion—the distinction hetween
the power of surrender or renunciation, which is the
first head of the subject, and the power of alienation
for certain specific purposes, which is the second.

~““ To consider first the power of surrender. The
foundation of the doctrine has been sought in certain

texts of the Smritis. - It is unnecessary to quote them. -

(1) (1919) . L, B. 42 Mad. 528; I, R, 46 I. A. 72,
N 4
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They will be found in the opinions of the learned
Judges in some of the cases to becited. But inany case
it is settled by long practice and confirmed by decision
that a Hindu widow can renounce in favour of the
nearest reversioner if there be only one or of all the
reversioners nearest in degree if more than one at the
moment. That is to say, she can so to speak by
voluntary act operate her own death.’” (Pages 531
and 532.)

At page 536 their Lordships observed—

‘“ The result of the consideration of the decided
cases may be summarized thus: (Z) An alienation by
a widow of her deceased husband’s estate held by her
may be validated if it can be shown to be a surrender
of her whole interest in the whole estate in favour of
the nearest reversioner or reversioners at the time of
the alienation. In such circumstances the question
of necessity does not fall to be considered. But the
surrender must be a bona fide surrender, not a device
to divide the estate with the reversioner. (2) When
the alienation of the whole or part of the estate is to
be supported on the ground of necessity, then, if such
necessity is not proved aliunde and the alienee does
not prove inquiry on his part and honest belief in the
necessity, the consent of such reversioners as might
fairly be expected to be interested to quarrel with the
transaction will be held to afford a presumptive proof
which, if not rebutted by contrary proof, will validate
the transaction as a right and proper one. These
propositions are substantially the same as those laid
down by Jenkins, C.J., and Mookerjee, J., in the
case of Debi Prosad.” (V) ‘

The question to be considered, therefore, is

~whether the ekrarnama in question can be supported

~on either of the principles above laid down. There

can be no valid contention in this case that the
ekrarnama is supportable on the doctrine of legal
necessity. On the finding that the mortgage deed was
for legal necessity the sale of 12 annas in favour of

(1) (1918) L. L. R, 40 Col. 721, R
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Jagannath of tauzi nos. 23456 and 2346 may be
considered to be valid and binding. But thereafter
we find that Dhanpat, the presumptive reversioner,
institutes a suit against Musammat Ramdularee and
Jagannath for a declaration that the mortgage was not
for legal necessity and that therefore the sale was not
binding. It was this suit which was purported to be
compromised by the ekrarnama (Exhibit 11) and by
virtue of that ekrarnama each of the three parties to
the suit got a third share in the whole estate. The
transaction has to be looked into from different points
of view. First, had Dhanpat at that time any right or
interest in the property in regard to which he insti-
tuted the suit? True he was entitled as presumptive
reversioner, to institute a suit for a declaration, but
was he under any circumstances entitled to a share in
the property? The interest of a Hindu reversioner
has been defined as spes successionis, that is, a mere
possibility of succession. Such a possibility gives no
interest to the reversionary heir in the estate of the
deceased, present, or future, vested or contingent.
this principle is supported by various rulings among
which may be mentioned the case of Am7rit Narain
Singh v. Gaya Stngh (1) and Musammat Bhagwatt
Kuer v. Jagdam Sahay (?). On this principle it has
also been laid down that an alienation by way of
- compromise entered into between a limited owner and
persons who had no bona fide claim. to the property at
the time of the compromise is not binding on the rever-
sioners. [Anup Narain Singh v. Mahabir Prosad
Singh, (3).] Therefore it is clear that the ekrarnama
in question offends the principle laid down in these
rulings on account of the fact that it purports to give
Dhanpat Singh who had no interest in prhesenti at
the moment a third share in the whole estate which he
was clearly not entitled to.

Secondly, looking at it from the point of view of
the limited owner, Mussammat Ramdularee Kuer, the
(1) (1918) T. L. R.=45 Cal. 5905 L. R. 45T, A. 35,
(2) (1921) 6 Pat. I. J. 605, 613.
(8) (1918) 3 Pay. L. J, 83,
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question that has to be considered is whether she
purported to efface herself completely and to operate
her own death as it were by relinquishing the entire
estate and consequently accelerating the interest of the
consenting heir. This she clearly did not do, for she
purported to take under the ekrarnama one-third of
the estate. It is urged before us that this share in the
estate was given to her in lieu of her maintenance.
Tt is doubtful if she could do so, but the matter does
not arise at all inasmuch as there is no evidence on the
record, nor does it appear to have been contended in
any stage of the proceedings that the share that she
took was by way of her maintenance. On this ground
it appears to me to be quite clear that the ekrarnama
is illegal and invalid as against the right of the actual
reversioners. The learned Subordinate Judge seems
to think that it is not necessary to consider whether
the ekrarnama operated as a surrender or alienation on
behalf of the lady in favour of Dhanpat, but that it
is sufficient to consider as to whether Jagannath got a
valid title under it. Such a piecemeal consideration
of the ekrarnama is wholly unwarranted. It is
either valid or invalid and if it be invalid, it must be
held to be invalid in respect of all the parties. That
being .so, the conclusion is irresistible that Jagannath
never got a valid title under the ekrarnama and that
therefore the plaintiff is not entitled to any relief.

This decision will not in any way prejudice such
rights as the plaintiff or his vendor Jagannath might
have in respect of tauzi nos. 2345 and 2346 which
Jagannath purchased at auction in execution-of his
mortgage decree.

ih

" . The appeal must therefore be allowed with costs.
The judgment and decree of the learned Subordinate
Judge must be reversed and the judgment and decree
of the learned Munsif restored.

Apaur, J—T agree.

A ppeal allowed, ,



