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not a device to divide it with the next reversioner, the
giving of a small poriion of it o the widow for her

maintenance not being objectionable, and consequently
that the transaction was valid under the principles
laid down by the Board in Rangasami Gounden v.
Nachiappa Gounden (V).

The so-called surrender in the present case was, as
stated above, void in law,and was also void as Leing
in contraveniion of seciion 60 of the Act.

Their Lordqhim will humbly advise I1is Majesty
that this appeal shoub! he dizmissed with costs.

Solicitors for apreilant:  Barrow, Logers and
Newill.

Solicitors for vapondents : Vatkins and Hunter.

[

APPELLATE GIVIL.

Before Mullick and Kulwant Swhay. J.J.
SYED QAZI MUHAMMAD AFZAT:
D.

TACHMAN SINGIT.®*

Code of Cinil Procedure, 1908 (Aet V of 1908),
section 148——suit, withdrawal of, with liberty to bring a fresh
suit on payment of costs within two months—whether time
ts of the essence of the order—Court, power of, to extend the
period—condition precedent, failure—order inseparable.

Where a court perniits the plaintiff to withdraw a suit
with permission to institute a fresh suit on payment of costs
within a prescribed period, payment of the costs is a condition
precedent to the institution of a fresh suit and must be made
within the prescribed period.

* Appeal from Appellate Decree no. 401 of 1925, and Civil Revision
no. 510 of 1924, from a decision of Ashutosh Lha‘ntnrp, Fsqg., Additional
Distriet Judge of Pajna, dated the 19th March, 1925, confirming
8 decision of B. Jamini Mohan Mukherji, Munsif of ¥arh, dated the
18th February, 1923,

(1) (1918) I L. B. 62 Mad. 623; L. B. 46 . A, 73,
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Kuldip Singh v. Kuldip Chowdhury (1), distinguished. 1925,
The court, however, has power under section 148 of the gymp Quazt

Code of Civil 1’10cu¥uxe, 1908, to extend the prescribed Mumssnsap

time. AFzan,
Suranjen Singh v. Rem Behal Lal (3), distinguished. LAG;MAN
Where the plaintiff complies with the conditions on which  Si¥em.

a withdrawal is permitted, the withdrawal is complete and

the suit is at an end. If he does not, the suit remains

pending and the plaintiff may, if he chooses, elect to proceed

with it; and in the latter case, the court must dispose of the

guit according to law,

Shital Pmsacl Mandal v. Gaya Prasad Dingal (3 and Deb
Kumar Roy Choudhury v, Debnath Beran Bipra (%), approved,

Hart Nath Base v. Syed Hossainali (5, Subal Chandra
Chowdhary v. Mosaraf Ali (6) and Coolapudi Seshayye v.
Nadendla Subbiah (7), disapproved.

Appeal and application by the plaintiff,

On the 15th August, 1923, the Munsif of Bark
made the following order in a suit:—

“ T therefore permit the wnlaintiffs to withdvaw this suit with
permission to ring a fresh salb on conditlon that they pay all costs
to defendants I;msirles pleader’s fee Rs. 82 within fwo months from the
date of the decree.’

Subsequently the vﬂl‘lge in which the cause of
action arose was transferred fo the jurisdiction of the
Munsif of Patna and, on the 12th September, 1923,
a second suit on the same canse of action was lodged
before the latter Munsif. But the costs directed to
be deposited under the order of luth August, 1923,
were not deposited in the Court of the Munsif of
Patna till the 1st February, 1924, and at the trial it
 was contended that the money not having been paid
withir the two months allowed by the order of the
15th August, 1923, the suit ‘was not maintainable.
The Munsif acoepted this ob;;ecmon and dismissed

the smt

T (1) (1918) 3 Pat. L. J, 63. (2 (1913) 1. L. R., 35 AL 5e2,

(8) (1974) 19 Cal. L. J. 520,  (4) (1021) 64 Ind. Cas, 758,

(5) (1905) 2 Cal. L. J. 480. - (8) (1917) 88 Tnd. Cnm, 476,
() (1924) 47 Mad, L. 5. 646; 82 Tnd. Cas. 499,
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In appeal the Additional Distriet Judge of
Patna agreed with this view and second appeal
no. 401 of 192h was pm{'@“"orﬁ to the High Court

-against the District Judge’s order.

After the snit was dismissed by the Mungif of
Patna an application was made to the Munc%f of
Barh for an extension of ‘M? time allowed for the
payment of the costs decread by him. The Munsif
Fned first, that he had no ‘imiﬂd:f‘ri‘,im o entertain
the application, :md, secondly, that on the merits no
sufficient reason had heen made out for 'ﬂlmvmw the
plainti any extension of time, and he dec lined to
extend the period of two months allowed by his order
of the 15th August, I623. /’wfwmf this order of
refusam t‘he vl:m‘f iff moved the High Court under

ection 115 of the Civil Ewoendw_n'a Coda in Civii
Rew don Case no. BIO of 1924,

Muhommod Hessom Jon ound Sashi Sekhar
Prashad Umg b, for the appellant vetitionse.

S. Dayal avd Baghunandan :’“ra@.‘n‘wiﬁ f“f v the res-
pondent opposite party.

Munnrcw, . (m,n» s% whing the facts set out
above, procecded as follows

The argument address l to us by the learned
advoeate for the plainii ‘i'?-- appollant is that time was
not of the essence of the order of the 15th August,
1923, and that it is competent 1o H" s socond Mnnsif
of Patns to pmmm with bhe snib provided the costs
are paid any fime before the socad of the wnit, and
reference is made to Kuldip Singh v. Keuldip Chou-
dhury(Y).

But in thai case the court did not fix any time
within which the payment was to be muade. The
order in that suit was that the viaintilf might with-
draw the suit and might bring » fresh suit if not
otherwise barred, and that tie payment of costs
should be a condition precedent to the institution of
a fresh suit. Dut in the present case a very

e

th
i

(1) (1918) 8 Pat. L. J. 68.
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different state of things exists. Here @ definite time 1925
was fizxed for the payment of the costs and it was g Qazr-
not open to the court in which the second suit was Mvmawmas

instituted to accept the costs. Avzan,

.
The question however is whether the prosent case Uacmux
comes within the rule laid down by Sir Lawrence “7%

Jenking, C.J., in Skital Prashed Mandal v. Gaye Muier, 3.
Prasad Dingal(l).

On behalf of the defendant-respondents reliance
is placed upon Hari Nath Dass v. Syed Hossainali(?),
There it was held that when a plamtifi fails
to pay the costs within the time prescribed he
" cannot be permitted to bring a frosh suit upon the
same cause of action because the withdrawal in that
case was o withdrawal withovt permission which,
for practical purposes, was « dismissal of the
suit. Reliance is alsoc placed upon Goolapude
Seshayya v. Nodendia Subbiak(3). 'Therve Phillips,
J., of the Madras High Court, put the argument in
a somewhat different form. Tle heid that the order
allowing the withdrawal of a suit upon terms was
separable into two parts, one allowing the withdrawal
which ipso facto carried & dismissal of the suit and
the other allowing the insticution of a fresh suit
upon complying with the condiiions laid down by
the court, and, that the withdrawal being complete,
the plaintiff could not, upon failure to comply with
the conditions prescribed, elect to freat the sult as still
pending. The learned dJudge dissented from the
view taken by Sir Lawregce Jenkins, C. J., in Shital
Prosad Mondal’s case(l). Wow the reasoning of Sir
Tawrence Jenkins appears to us to be conclusive.
He observes that what the court allows is not a with-
drawal and an institution separately but a withdrawal
and institution on certain conditions; the whole is
one order and the one part cannot be severed from the
other. It seems to us that this is the correct view

(1) (1914) 19 Csl. L. T. 529, ©(2) (1905) 2 Cal. L. 7. 480,
(8) (1924) 47 Mad. L. :J. 476; 82 Ind. Cas. 499:
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of the order. Tt is open to a court to say to a plain-
tiff © Your suit is defective and I give you leave to
institute a fresh suit on conditions.” If then the
plaintiff complies with the conditions the withdrawal
is complete and the suit is at an end. If he does
not, he may, if he chooses, elect to go on and the
court must dispose of the suit according to law. 1If
the court directs that on failure to comply with the
conditions by a certain date the suit shall stand
dismissed and the plaintifi defaults the suit is at
an end from the date prescribed. It follows, there-
fore, in the present case, that the Munsif before whom
the second suit was instituted was not entitled to
dismiss the suit outright but was bound, under
section 10 of the Civil Procedure Code, to stay the
trial of the second suit cn the ground that the first
suit was still pending.

The same view has been taken hy the Calcutta
High Court in Deb Kumar Roy Choudhury v. Debnath
Barna Bipra (V). But in Subdal Chandra Chawd by
v. Mosaraf Ali(2), the learned Judges, while approv-
ing of Sir Lawrence Jenking’ judgment in Shital
Prosad Mondal's case(’) appeared to have made an
order which was not consistent with the view that the
previous suit was still pending. They observed that
the permission to withdraw with liberty to bring
a fresh suit must be construed in accordance with
the wording of the order in each particular case, and
that where the order was that the payment of costs
was a condition precedent to the institution of the
second suit failure to pay the amount before the
institution of such suit effected a dismissal of the first
suit. Upon the reasoning in Shital Prasad Mondal’s
case(®) we prefer to hold that until the conditions are.
complied with, the original suit still remains pend-
ing and the second suit though maintalnable cannot
be proceeded with by reasen of section 10 of the Civil
Procedure Code. ' ‘

(1) (1921) 64 Ind. Cas. 738 (2) (1917) 68 Ind. Cas. 476.
(8) (1914) 19 Cal. L. J. 529,
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In this view of the case the order of the District
Judge in second appeal 401 of 1925 canmuot be
supported. The suit was maintainable, but as the
first suic was still pending the proper direction was
that it be stayed. The appeal therefore succeeds.

There remains the application under section 115
of the Civil Procedure Code. The Munsif of Barh
before whom the first suit must be still consi-
dered to be peuding had jurisdiction under section 148
to extend the time for depositing the costs. In our
view the order of the 156th August, 1923, merely
- meant *° L give you time to pay within two menths
from this date and if you pay before that date you
will be entitled to institute a fresh suit npon the
same cause of action but if you fail then from the
expiry of the time so granted this suit will stand
dismissed. ’ This wis an order he was entitled to
malke under the Civil Procedure Code and, therefore,
he was entitled to give an extension of time under
section 148. The argument on the other side is
that it was not an order to which section 148 applies
and the authority of Suranjan Singh v. Ram Bahal
Lal(Y) was invoked. But in that case it was held
that where a preliminary decree in a pre-emption
suit fixed the time for payment, it was not open to
the Court to resort to section 148, for the purpose of
extending the time. It was observed that the exten-
gion of time effected a variation of the decree in the
suit and that section 148 could not be called in aid.
That, however, is not the case before us and we
think that under the Civil Procedure Code time could
have been extended by the Munsif if he bhad chosen
to do ¢o. Now although we are told that owing to
tie negiigonce of the karpardaz and the pleader’s
clerk the money could not be deposited within the
time allowed, it does not appear that any evidence
to that effect was given before the Munsif and we
think that having regard to the fact that the sum
was only Rs. 32 and that no attempt to pay was made

(1) (1013) I L. B. 85 All. 683,

1928,
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MuvLuick, J.
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1905, till the 1st Februnary following, the Munsif was
- justified in holding that no 'pmpo*f reason had been

S bzt ghown for the dohy and iu refusing to extend time
Avzan  to authorize the instituiion of the smt

Lacusrix Therefore the only thing that romaius for the
smer. plaintiff €0 do is to prosecuie the suit as framed im
the court where it was orviginally lodged or in such

“other court as is compotent bo hy it. Tt will bo that
court’s duty to coniinue the smé from the stage afb
which it was on the I5th Aupgust, 1923, and to
dispose of it according to jaw.

The order in Civil Bevision no. 510 of 1924 is
modified. The declaration that the suit stands
dismissed is set aside but the decision that no further
time be allowed to the plaintiff to pay the costs
incidental to the institution of a fresh suit 1is
affirmed. .

Fach party will pay his costs both in the revi-
sion and in the second appeal. All orders as
regards costs in the lower courts will stand.

MULLICE, &

Kurnwant Sanay, J.—1 agree. ‘}
Appeal allowed.
A pplication allowed in port.

WREVV COUNCEL.*

[

LALCHAND MARWARI
2.
MATIANTE RAMRUP GI.

TIvidence Aet, 1872 (det T of 1872), section 108—Pre-
sumplion of date of death—Disappearance for over seven
years—IHindu Loaw—Religious Instilution—Suit by Mahanth
to recover alicnated propevtics of Math—Timitation—Indian
Limitation Adct, 1908 (det IX of 1908), Schedule I, Article
144,

The mahanth of a mn,th brought, on November 80, 1916,
four suits to recover properties of the math alienated by his

¥ Papsune: Jord Phillimore, Lord Blanesburgh, and Sir John Edge.

1925,
Dee., 5.




