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1925 jncurred in the first court will abide the result and
will be disposed of by the learned Subordinate Judge.

MaraRAIA

Keamo We are informed that one of the plaintiffs is the
BR4saD ronresentative in interest of one of the dear) persons.
o.  If that be so, his interest has not passed by the

SmamnaNpaN gxecution sale. The learned Subordinate Judge in
Rar. dealing with the case will bear this in mind.

Apawmr, J.—1I agree.
Case remanded.

SRS

APPELLATE CRIMINAL.

Before Mullick and Kulwant Sahay, J.J.
1925. RAMSUNDAR ISETR

7.
KING-EMPEROR.*

Penal Code, 1860 (Aet XLV of 1860), sections 34, 149
and 436—Notification making en offence under seotion 436
triable by a jury, whether applicable fo a trial for an offence
under section 436 read with section 149.

Under section 269(1) of the Code of Criminal Procedure,
1898, *‘ The Liocal Government mmy............... by order in
the official Gazette divect that the trial.................... of any
particular class of offence, before any Court of Session, shall
be by jury in any district ’.

By a notification published in the official Gazette on the
11th September, 1921, certain offences, including an offence
under section 436, Penal Code, were directed to be tried by
Jury, in the district of Darbhanga. An accused person was
committed by the Subdivisional Magistrate to the Court of
Session for trial on charges of arson and abetment of arson.
In the Session Court these charges were dropped and the
accused was charged under section 436 read with section 149,
and was tried by a Judge with the aid of assessors.

Held, that the effect of the notification was to make
a charge under section 436 read with section 149 triable by
jury, and, therefore, the trial hy the Judge with the aid of
asgessors was void.

Now., 4, 5.

¥ Criminal Appesl no. 158 of 1925, from & decision of Rai Bahadur

;;).25Ohattm'ji, Sessions Judge of Dsrbbangs, dated the 209th August,
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The appellants ‘Amrit Gope, Ali Hussain and
Gopal Dusadh were the peons of the appellants
Ramsunder Isser and Jagdambi Isser. Ramdhani
was the tenant of the maliks, Ramsunder and
Jagdambi. He lodged an information at the police-
station to the effect that the maliks had made an
attack on his house and had caused his hut to be set
on fire. The Sub-Inspector who investigated the case
reported that the case was false.

Further investigations were then made by another
Sub-Inspector and also an Inspector; but the police
were unanimous that Ramdhani’s complaint was not
true and they declined to send up the accused for
trial.  The Subdivisional Magistrate, however,
thought that there was a prima facie case and he
directed a charge-sheet: to be sent up against the five
appellants and eventually be framed charges under
section 435, Yenal Code, and 436 read with 109
against the appellants and committed them for trial
to the Court of Session.

In the Session Court the charge framed by the
Subdivisional Magistrate upon the evidence recorded
by him as regards the offence of arson and ahetment
of arson was dropped and a new charge of which there
had been no mention in the Committing Magistrate’s
Cowrt wasz added at the suggestion of the Public
Prosecutor, namely, one under section 149 read with
section 438, Penal Code. The alteration had an
important bearing upon the trial. TFor in the
Darbhanga district certain offences, including an
offence under scction 436, were specially enumerated
in a notification published in the official Gazette on
the 11th September, 1021, as triable by jury. All
other offences remained triable by asgessors. In the
opinion of the learned Sessions Judge an offence under
section 149 read with section 436 not being an offence
under section 436 but a separate offence the accused
could not claim the right of trial by jury.

“For the purpose of understanding the. argilments

the facts appear sufficiently in the above head-:

note.
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Hasan Fmem (with him Raikunth Nath Mitéer,
and G. N. Mukherjee), for the appellant: T am
entitled to be tried hv a jury for an offence under
section 438 reed with gection 149, Penal Code.
Section 149 does nei constitute an mdepem}cnb offence
by itself. Tf =a aconced nevson is charged under
section 149, he is viviually charged for the offence
created by the hu’t:d' whirh is tied up with
section 149, lmh‘m‘r in the present case is
really charge od under vection 435 but he is liable to

o

n

be so cha r&,ﬂd by reasen of rection 148, The language
of section 149 is entirely different from thwt of
sections 109 and 511 m}n(h makes the abetment and
attempt to commit an offenee, a like r;ﬂ(mu, and the
accused, though not veally lmMu for the offence, is

pumshabk in'the same wanuer as if he were in fac
liable. Hence these rections were specifically men-
tioned in the not ilieailon as trie uﬂe by a jury, but
a cage covered by section 148 stands on a different
footing.

[Murrick, J.—But the Judicial Commitice in
Barendra Kuwor (’Zzosh v. King- ]wﬂ}wrur (") says
that section 148 creates a < specific offence . ] _

1t creates a =specific offence in this way: If 4
commits an offence he is k_)ux]LV of that afwnw hut,
B by being a member of the unlawful mon'Hy 1%
liable for the sume of nce by resson only  of
section 149: in other words, had it not heen for
section 149, there would i_.n‘w-) }..»ea;_,n_ no offence.

[(Kurwawr  Samay, J.—What is weant by
“specific offence ”’ 1,5 that although B does not

actually commit the offerce he ig >mlty for an offence
created by section 149.]

I submit not. 4 by committing an offence ig
liable forit. B3 altl*onoh not ac naﬂy committing it,
is also liable for that offonce by reason of section 149,
B is a sharer in the principal offence, and if he is to
be charged and convicted for the offence, surely he
1s to be tried for the offence.

(1) (1925) L. L. R, 63 Cal 197, P.O.
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H. L. Nandkeolyar, Assistant Government Advo-
cate, for the Crown: The observation of Iord
Sumner in Barendra Kumar Ghosh v. The King-
Emperor (1) makes it clear that the offence under
section 149 1s a specific and separate offence. Tf an
accused person 1s charged under section 436 read
with section 149 he is reallv charged with an offence
created bv section 149, Tt is section 149 alone that
makes him liable for the offence. A pergon charged
under sections 109 and 511 stands in a similar position.
He does not actually commit the offence but he is made
liable by reason of sections 109 and 511, These two
sections ave specially mentioned in the netification
which specifies the offences triable by a jury and the
omigsion of section 149 therefrom 1is significant.
T submit, thercfore, on the authority of Barendra
Kumar Ghosh v. The King-Emperor (1) that the
Sessions Judge was right in treating section 149 as
constituting a separate and specific offence not
included in the notification and hence triable with
the aid of assessors.

Hasan Imam, replied.
S, ALK,

‘Murrick, J. (after stating the facts of the case,
proceeded as follows): The first question that arises
1s one of jurisdiction. Was the learned Judge right
in holding that a trial for an offence under section 149
read with section 436 and a trial for an offence nnder
section 436 are trials for different offences so that the
notification does not apply? It may be contended
that neither section 84, Indian Penal Code, nor
section 149 create distinct offences and that they are
merely rules of evidence or of common law which fix
liability upon joint wrong-doers. On the other hand
it may be argued that just as specific provision has

been made for abetments, attempts and conspiracies.

and they are treated as separate offences, so also does
section 149 create a distinct and geparate offence and

- . .

(1) (1925) 1. L. R. 52 Cal. 197, P. C.
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that the offence of one who participated is not the
same as that of him who set fire to the house. Some
support for this view might at first sight seem to be
furnished by the judgment of ILord Sumrer in
Barendra Kumar Ghosh v. Emperor (Y). Lord Sumner
there speaks of section 149 creating a specific offence
and dealing with the punishment of that offence alone,
but the learned Judge wag there merely considering
the difference between section 34, section 149 and
section 114 of thé Penal Code and in particular
whether any of these sections were redundant and how
far they overlapped. He came to the conclusion that
although sections 34 and 149 overlap they do not wholly
cover the same field, and as regards section 114 his
opinion was that it was evidentiary and not punitory.
The observations of hig Lordship do not affect the
questions now hefore ue. It is true section 149 is an
offence in respect of which there has heen participa-
tion. It prescribes & new set of conditiong to which
the secticn shall become apnlicalis but in the end the
guilt of the person shall be the guilt attaching to the
principal’s crime. Mow when the notification of the
11th September, 1921, declareg that the trizl of an
offence under section 436 must be by jury and not by
assessors it means that assessors are incompetent to
determine whether a certain set of facts congtitute the
offence. It follows that the disability continues where
the inquiry is whether upon the additional set of facts
widening the field of liability prescribed in section 149
the sccused has rendered himself punishable for the
same offence. The trial remains a trial under
section 436; the Court must always first determine
whether that offence has been committed by an
individual and next whether section 149 makes the
participators responsible; and so it ig with section 84
also. The trial in the present case was a trial for the
offence of arson and by no stretch of argument can
I persnade myself that the object of the notification
was that while Amrit Gope would have been triable
by a jury those who assisted in the prosecution of the

(1) (1925) T. L. R. 52 Cal. 197.
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common objeet of the unlawful assembly were triable 1025
by assessors whose opinion was less final on a ques

tion —
¥ A a . R. N n
of fact than the verdict of a jury. AMETNDA

Issmr
We cannot tell on the facts before us for what K.

reason the alteration of the charge was made. It was Barsnos.

open. to the learned Sessions Judge to add an Mouecx, J.

alternative charge but I do not think that it was

a proper exercise of discretion to withdraw the charge

which the Cominitting Magistrate thought to be proved

and put the accused under a disadvantage by sub-

stituting another so that he might be deprived of the

right of frial by jary. ' '

-+

In my opinion, tfereford, the trial was held
without jurisdiction and the question 18 whether we
should order a retrial. The answer to that question
depends upon the evidence adduced.

[After considering the evidence his Tordship
concluded that in the circumstances a fresh trial should
not be ordered. The appellants were acquitted. |

Kurwant Saway, J —T1 agree.

Conwvictions set aside.

CRIMINAL REFERENCE.

Before Adams and Buckwill, J.J.

FIRANGI SINGH 1085,
v, Qct., 89;
Nov., 6.

DURGA SINGH.*

Code of Criminal Procedure, 1898 (Aet V of 1808),
section 249, applicability of, to warrant cases—Magistrats,
power of, to start a fresh case upon a complaint, while the
police case is already on the file.

* Criminel Reference no. 3 of 1926, Reference mads: by
M, @. Hgllett, Bsq., 1.0.8., District Magistrate of Gaya, dated the 25th
July, 1925, ’



