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between landlord and tenant only, but also between
the tenant and other persons who claimed to have
acquired an interest fro'n the landlord. The cons-
traction of two'words illegally ejected ” suggested
In that decision ir. obiter and does not appeal“to be
a final decision. On the other hand, In Jarala Singh
v. Kingsley (i) there I~ a decision that illegal ejectment
Is incliuled in dispossession but that was not a decision
on the Court-Fees Act. The decisions iIn Bala
Sidhcmla V. Permvl Chetti () and Pramatha W
Ainiraddi { Indic-ate that in a suit under section 7
(H9 (o), of the Court-Fees Act, the Court will not try
g gqueNton of titlee The present suit Is one for
possession of hind after determination of the question
of title and tlie title was gone into. The case Iin my
opinion, falls witliin vsectigji 7 (v) of the Act and tli'e
Court-Fee is pavahle on the marilcet-value of the land
i.e. Es. 300.

REFEREhIQE yNOER THE GOIIRTH
FEES ACT, 1870;

Before Jtrala Pm sad, J.
GANGADHAR MTBEA
t).
RANI DERICNDIIABALA DASI.

Court-Fcef™ 4el, 1870 (Ac'f VIF 0/1870), section 7(w)(c\—
(leclufdiory —order for ad iiifenm injunction— appeal—
ad valorem court-fee payable.

Tlie ]D'ainiilT-a])pellaiit bi'ongbt ii suit for a declai‘ation of
liis title only, DVt subsequently o})tained in the Court below,
an order for ad interim injunction. His suit was di.mif-'sed
and lie ad)pealed to the High Court; the injunction was subsist-
ing at tlie date of the appeah Tinder section 7(iv)(c) of the
(;Ourt-Fees Act, 1870, tlie amount of fee payable under that

Act in a suit to obtain “ a declaratory decree.................... where
consequential relief is prayed ” , is to be computed accordnig
(1) (1012-13~ 17 Cal. W. N. 1201. (2 (1009) 27 Mad. L. J, 475,

fS) (1010.20) 24 Cal, W. N. ISI.
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to the amonnt at which the relief sought is valued in the
plaint  or memorandam  of appeal. Under article 1 of
Schedule T of the Act an ad valovem fee iy payable in such
a case but under article 173G of Schedule TI a fixed fee is
payable on a memorandum of appenl in a suit to obtain
“a declaratory decree where no consequential velief Is
prayed ', Held, that although there was no specific prayer
in the memorandum of appeal for an interim mjunction the
suit was nevertheless a declaratory one with consequentinl
relief, and, thervefore, that an ad valorem court-fee was
payahle.

The facts of the case are stited in the following
Order of Reference by the Taxing Officer, Circuit
Court, Cuttack :—

This court-fec mattor avises out of an appeal by the plaintiﬁ"ﬂ
The suit was brought on tho footing that they were the tankidars of
mauza Pratap Ramechandrapor with “its fwo independent off-shoots of
Pakshibad and Dianbad and that as sueh they woeve entitled to realize
rents from their * khatak "' or subordinat: tankidars. the delendents
numbered 4 to 187. The *‘ peskash jarma * (or tanki revenue) of the
manzas was to be pald to Government, vot divect, bub through the
ramindars, defendants 1 and 2, who, howoever, according to the plaint,
fraudulently gob themselves recorded i ihe Sebtlement Khewats as
having “ khas dakhali , or divect, zamindari rvights in the mauzas,
'[‘lws.u dakhali vights wore also affirmed by the ]wwnup Court in a suit,
no. 1313 of 1‘)1( 18, brought by the zamindars, aguinst the appellants
and some of the xubmdm(mh' tankidars, for the rents of Bakshibad and
Dianbad. The zamindars alko brought a similar rent suit, no, 1864 of
1023-24. regarding the paront mauza of Pratap  Ramehandrapur,
Aceording to the plaint, this is what led o the institution of the suif;
and the prayers made were :—

(ra) that it he deelared that defendants 4 to 187 have no relationship
of landlord and tenant with defendants 1 to 2 bot are
* Khatak " tankidars muder the plaintiffs and have been paying
the  tanki jama ' to them; and

{(khi) that a decree may bo passed awarding to ihe plaintiff sueh
other reliefs as they may be entitled to.

Thers was also a prayer for the costs of the suit with fubure interest,
but that will obviously not aficet the eategory or valuabion of the suit
and can be left oub of account.

The plaintiffs valued the suit at Rs. 11,000 for jurisdictional pur-
poses, aud they paid a cowrt-fee of Rs. 15 on the ground thet the suit
was ono for g declaration pura and simple.

They valued the appeal in the same way and paid the same eourb.
fee on it. The ‘Stamp Reporter objected that this was not a pure
declaratory snit, since a cloud having been cast on their title,  tha
appeal, like the suit, sought in effect to got rid of that cloud and clear
up the title and possession of the plaintiffs-sppellants. On the authority:
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of the two Patua cascs [Harnarayan Pandey v. Suresh Pandey (1) and
Rachhye Rout v. Mussammat Chandoo (2)], ho considered that the
appellants ought to pay an ad valorem fee on the market-valne of the
mauzas in dispute.  This view was not aceepted by the appellants, and
the matter was thus referred to me under section § of the Court-Fees
Act.

1925,
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The learned vakil for the appellants has contended befurc me that DEUENDRA-
the appeal, like the plaint, has been properly stamped, for the reasoms BALA  Dasr

given by the learned Subordinate Judge in dealing with issues 4 and 8,
He has also urged that if ad valorem fees Le held pavable, the valuation
should be made, on the lines of section 5(») of the Act, at ten-times
the amount annually payable to Govornment for these mauvzas, lying
as they do in a temporarily-seitled csbate.

T degive to refer at the outset to some confusion that seeins to have
oceurred owing to the way in which the plaint has been framed. The
Stamp Roporter thought that relicf was prayed for in respect of two
mauzas (Bakshibad and Dianbad) only; and the learned vakil for the
appellants also wag unable to tcll me why exactly the third and parent
mauza (Pratap RBamchandrapur) had been brought in. A careful perusal
of the plaint, with particular reference to paragraph 18, shows that
relief was prayed for in respoet of all the three muauzas. The result
is .that tho deficit, if any, will have to le caleulated with respect to
all the threc mauzas.

Turning now to the eontentions hefore me, the first question is
whebher the suit can be properly regarded as a declaratory suit within
the wnicaning - of Article 17¢ii) of the Sccond Schedule of the Act.
The learned vakil for the appellants adopty the veason given by the
Iearned Subordinate Judge for answering this question in the affirmative;
and that reason is that, being in joint possession; the plaintiffs could
not consistently have prayed for any relief but the declaration that thoy
arc cntitled to realize the tanki rents from the subordinate tankidars.
But Raj Krishne Dey v. Bipin Behari- Doy (8) is an example of 2 cade
where a suit, brought for o deelaration that the plainbiff was sole shebait
notwithstanding an entry in the eollectorate register. that he was joint
with the defendant, wag held to be not a pure declaratory suit. It is
truc that in that case the plaintiff had to add s prayer for consequential
relief on an objection made by the defendant under scetion 42 of the
Specific Relief Aoty but cven so, tho cese is 8 complebe answer to the
contention that in the present case the plaintiffs could not have asked
for any but a declaratory relief. Objectious under secction 42 of the
Specific Relief Aet “ave, however, matters for the Cdurt and not for
the Taxing Officer, as the learned vokil bas rightly wrged befors me.
But iy it guite corrdet to say that the plaint in the present case did
not really -ask for anmy other velief? In the first place, there is that
prayer (kha) for ‘guch- other reliefa as the: plaintiffs may be found
entitled to; and it seems to me thab: the-prayer does not cease to bLe
& prayer for further relief morely beoatse it is couched in general terms.
Secondly, the plaint is tnmistekably designed to reduce. the three mauzas
into ‘the possession of the plaintiffs fo the exclusion of the zamindars,
and. slmost -inevitably: foreshadows an -injunction in regpect of the rent-
suit’ of 1928:24 brought by, tho zamindare. This view is confirmed by

(1) (1921) 63 Ind. Cas. 203. T (@ (1921) 6 Pat. L. J. 662,

(8 (1018) L L. R. 40 €sl. 245,
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iho fact tliab cluriug the i>r(>gress of the suit tlio plaiiitiifH actuully
moved for and ol)tained sticdi jtn injunction, and as far as can [IC
nathcrod from the order-sl-ioot of tlio suit, the provisional iujunctjoii
i“isuod by the learned Sul)ordiuato Jiid™c is in force at thc, present
jnomont. In a somewhat similar case [Dtrolcali Koer v. Kedar Nath (1) |
tho first two prayo'rs, \\lueh won' for doflaratory reliefs, wtre followed
by a prnyer for any otlicr relief “ v,-bieli the (V)urt mny find tlie plaintilT
entitled to ”, The declaration”™ sought \Aere found to l)o not warranted
by ,s<ction 42 of tho Specific lielief Act, but })eiore Corning to tho
eonehision that the suit wat; not one “ to olitain a declaratory de(*.ree
mwhere no cnisequential relief is ]>rayed ", tNiiktns, (. J., obscrvtnl tliat
“ the third ])rayer expressly set'ks relief, fli:)U”li it is freneral in iirt
toruis In eonfh'ination of th< vii'w, a])par(ntly, tliat consecjuential
relief was prayt'd for in that casi’, his l.jordshijis ])roceeded to refer to the
interim injiniction obtaini'd by tlie j)lainf.irf, and reniarlced that an
injunction is consequential rcvlief. Were it not for tlie fact that
Deol;iili'n case (J) can, not altoovther Aithout fore.e, > distinguished on
the ground that the declaration sought in the present case is substantially
Avarranted by section 42 of the Sjjecific. itelief Ai.t, 1 sliould have
cr>nsidered iiiyseif bound, on the authority of tliat ruling, to hold fjhnt
the prcfTent ia not a suit “ithiu Articdo 1KJii) of tho Second Scliedule
of tho Court-Fees Act.

(‘foming to tlwv™ second contention on Veliglf of the upjadlantiH, it
seems clear on tlic authorities that in tlie fac.e of tlic prayer for the
declaration, the present suit cannot bo rogju'ded as one for poss<'ssion
Shijani Lnl Unja DliakrHwnr Vniiuul Siiifjli v. Jiro (‘liavdIniriiij™))
i'gramohan (‘haudliunj v. hachml Fumad Chaudltunj @B, Sli<n)ta’ Pninad
iISshi v. “Micoparfian Sin</h and Khctnnnolmn MaJduijmlra v. Oaneah
Lai (©QJ.

I am thei'efore, inclined to liold that "lio present suit coincB nndi-nr
section 7(ir) of the Coiut-Fees Act, which provides lor suits “ to oldain
a doclaratory decree or order V/liorc consequential relief: is praycd '%
and as the plaintiffs (with ‘whom | am at present concerned in their
capacity of appellauta only) seem to be seeking relief in rcBpect of all
tiic three. mauKas, they ought, in my oj)inion, to J>ay ad valorcn.n fees
on 11s. 11,000, their own valuation of tlic Hubject-malter of the suit
and appeal. But | have not been able to find any direct anthority for
or against my view. There- are reported decisions in -which it Hub boon
laid down that we ought not to look bc'yond tlie plaint in detendJiining
coiirt-fees, but the contrary seems to liave been done and the object;
and effect of plaints considered in several other reported cases, Tho
fjuestions that arise for decision in the present court-feo matter
arc -—

(I) Whether a general jn’ayer for r<dief, such as i? fcnnid in (kha) in
the present case, will sullice to converi} what would otherwiso
be a decdaratory suit into a suit within section 7(iv){c) of tho
Conrt-Fees Act; and

() (1912)1. L. R. 39 Cal. 704. (2) (191Bjl. L. II. 40 Cal. 015.
(3j (1918)3 Pat. L. T 4IB. (4) (1020)5 Pat. L. J. 3yO.
(5) (1920)5 Pat. L. J. 394. (6) (1921)0 Pat. L. J. 101.
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{3} Whether such a -geiioral prayer for relief, taken with the ijiterim
Injuiict.ion subsequently obtained by the. plaintiffs, will ha\'o that
iffcct.

I'lu'se ([uostions arc of general iiuportanco, in my opinion, and

must, thercl'ore, be referred for dccisiou under section 5 of the
Act.

1926.
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Let tile papers bo therefore placed before the Taxing-Judge” gy Dasi.

at Patna for a linal deeisioii ixrider section 5 of the Court-Fees
Act.

JwWALA Prasad, J.— This Is a reference made by
the Registrar of the Cuttack Circuit Court relating
to revenue.

The plaintifi-appelhints must pay ad valorem
eourt-fee under section 7 (iv) (o) of the Court-Fees
Act,

Two reliefs are sought for in the plaint—

(ka) that 1t be declared that defendants 4 to 188
have- no relationship of landlord and tenant \yith
defendarits 1 and 2 but are “ Khatak tankidars
under the plaintifis and have been paying the tanki
jama to them;

(Icha) any other reliefs to which the plaintiffs may
be entitled may be granted to them.

The third prayer is for costs which may be
ignored. The general relief contained in kha does not
by itself subject the plaint to the liability of ad
valorem conrt-fee inasmuch as such a prayer is almost
customary aiid being vague and indefinite is never
deemed to be a substantial relief. The prayer ka is
couched In terms tliat would make it declaratory but
the plaintills have obtained an ad interim injunction
in the lower court wiich still subsists. The plaintiffs
have lost the case and in appeal seek reliefs which
thej had sought in the first court. The ad interim
prayer is a sulistantial prayer which makes the relief
g c*ornse(Juenti{il. one bringing the case within section 7
iiv) {c) of the Court-Fees Act. In the case of
Krishna Das Laha V. llari Gharan Banerji () Me
plaintiff had described the suit as one for declaratiXan

L. J. 47~
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of title with consequential relief, although the relief
was in the nature of a declaration only. Therefore
there was no dispute as to the category in which the
suit fell But the case of Deokali Kuer v. Kedar
Nath (1) lends strong support to the view which I have
taken. In that case there was no specific prayer in
the memorandum of appeal for an interim injunction
and there was, as in the present case, only a prayer
for declaration of plaintiff’s title. But in that case,
as in the present, there was an interim injunction on
the court below on the application of the plaintifi and
that was construed by Sir Lawrance Jenkins, C. J.,
as bringing the case within section 7 (7v) (¢).

The questions put in the reference are answered
as above and the plaintiff is bound to pay ad valorem
court-fee.

REVISIONAL CRIMINAL.

Before Bucknill and Adami, J.J.
BADRI GOPE
.
KING-EMPEROR.*

Penal Code, 1860 (det XLV of 1860), sections 99 and
186—0bstruction to public servant—dtlachment under un-
sealed writ, dllegality of—Right of private defence—Code of
(ivil Proecedure, 1898 (det V of 1808), Order XXT, rule 3402,

Where a Civil Court peon, in -execution of an unsealed
writ of attachment, attached a bullock and calf belonging to
the judgment-debtor, the latter being absent at the time, and
the judgment-debtor subsequently {ollowed and obstructed the
peon and othevs who were with him, and rescued the cattle

# (riminal Revision no. 341 of 1925, from an ardor of H. Q.
Meredith, Esq., 1.c.8., Sessions Judge of Monghyr, dated 28th June,
1925, affirming the order of Maulavi . Shamsul Iuda, Deputy
Magistrate of Monghyr, dated 1st June, 1925. ‘

(1) (1912) T. L. R. 30 Cal. 704,



