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SIB S A H A I L A L 1925.
V. ----------------

J u l y ,  6, 7,
SIE  B IJ A I C liA N D  M AH TAB.'^ s. '̂ 3̂.

Bengal Tenancy A c t ,  1<S85 (A.cl: V I I I  o / 1885), serf ion 53, 
scope o f— area of land demised, 'lohen is essence of  the 
contracl.— landlord's papers, whether admissible for  ascertain
ing area and- renial,

AVI 1 ere teiiiiiicy is created, not with, reference to any 
boundaries or a specific block otherwise identifialde, liiit for 
a certain area at a certaui rental, tJie area is of the essence of 
the contract and any subsequent excess foi.nid u],)on nieasui'e- 
nient readers the raiyat liable to pav additional rent.

Section. 52, Bengal Tenancy Act, 1S85, comes into opera
tion where, in deternuning' the area, the parties either resort 
to nieasnrenient or'a^i'ee to accept an assnnied figure; and f(̂ r 
the purposes of the Bection it is not always necessary to 
ascei'tain the area, of the original grant and t].»e I'ent tliereby 
reserved. All that the landlord has to show is that the present 
area is greiiter than tlie area for wliich rent was last paid.

Statements of area in tlie landlord’s papers, wlietiier after 
measnrenient or not, are evidence for the purpose of ascertain- 
ir.ig what the ai’oa is for which the rent shown in tlie 
;janial)andi is being paid.

Maharaja Kesho  Prasad Sinfjh v. Tnhhna}i m ,  Diirga 
Priya Cltondhiiri v. N a:m i Gain (2) a.nd Lai Slieo K um ar Lai  
V. Rarnphal Das(^), followed.

M a.nimlm Chandra Nandi  v. Ktdat Slieikhi^)^ dissented.

* Appeal from Appellate Decrees nns. 91/5, Ot)B, 0G4, 965, 066, 967, 
068, 060, 070, 071, 072, 073, 074, 075, 076, 1454, 1455, 1456, 1457, 
1458, 1450, 1400. 1-I61, 1462, 1463, 146̂ 1, 1465, 1460, 1467, 146R, 1460, 
1470 mid 1471 of 101̂ 4, from a decision of 13. KriKlina Sahay, Additional 
Siiborcliiifit'O .rudLT'' of I>lirip;a]pur, dafcorl the 26th April, 1024, affirming 
the dt!oision of B. Charu Ci.iaiidi’a Coari, Munsif of Madliipura, dated the 
4th Juno, 1023.

(1) (1017) 2 .Pat. L. J. 276.
(2) (1020-21) 25 Cal. W . N. 204.
(3) (.1020) r>8 Ind. Gas. 960.
(4) (1923-24) 28 Cal. W . N. 264.



1925. The material facts were as follows :—
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Sib Sahai The plaintiff brought 47 suits against different 
tenants for arrears of rent for the years 1327, 1328 

SiK and 1329 FS. He also at the same time claimecl 
B i j a i G h a n o  additional rent for excess area under section 52 of 

M ah ta b . Bengal Tenancy Act alleging that by a measure
ment made in the course of partition proceedings in 
1910 and 1911 it was found that the area in the 

. possession of the tenants was in excess of the area 
for which rent had been previously paid. He also 
claimed an enhancement under 30(b) on the ground 
that there had been a rise in the average local prices 
of staple food crops. He also claimed enhancement 
under section W(d) on the ground that the lands had 
been improved by the fluvial action of the river Kosi,

Three suits Avere comprised and one was decreed 
ex parte. In the remaining 43 cases the Munsif 
diallowed the pray for enhancement under section 
30(<i) but he allowed in a inodified form the prayer 
for enhancement under section 3:0(5). He also 
allowed the claim under section 52. He made decrees 
against the tenants in accordance with these findings.

Thereupon the tenants in 35 cases appealed to 
the District Judge. : The appeals were heard by the 
Subordinate Judge whose decision was as follows :

(a) The Subordinate Judge affirmed the M.uiisif ’s 
decree for enhancement on the ground of a rise in the 
price of food grains.

(b) He affirmed the Munsif's finding ffchat the 
quality o f the land ha..d not been shown to have 
improved and his decree dismissing the claim under 
section 30(fZ), Bengal Tenancy Act. -

(c) He affirmed the Munsif’s finding that the 
standard of measurement was a lagga of cubits.

;(^) I)isagreeing with the Munsif he found that 
the tenant which, aeeording to the evidence, had 
existed for a period of 700 years, were not created



after measurement, and he modified the Munsif’s 
decree and allowed an enhancement *under section gjg 
52 only in some of the cases. Lal

V.

In some of the cases the plaintiff appealed 
the Hiffh Court and in the remainder the appellants M̂FTTAn™ 
were t£e defendants. '

The following is section 52 of the Bengal Tenancy Act, referred to in 
the judgment:—

52. (I) Every tenant shall—

(a) be liable to pay additional rent for all land proved by measure
ment to be in excess of the area for whieli rent has been 
previously paid by him unless it is proved that the excess 
due to the addition to the tenure or holding of land which 
having previously belonged to the tenure or holding waB lost 
by diluvion or otherwise without any reduction of the rent 
being made; andIH. IJ _  l-v: | , ! l : i ' t v

(h) be entitled to a reduction o£ rent an respect of any deficiency 
proved by measurement to exist in the area of his tenure or 
holding as compared with the area for which rent has been 
previously paid by Mm, unless it is proved that the deficiency 
ia due to the loss of land which was added to the area of the 
tenure or holding by alluvion or otherwise, and that an additiou 
has not been made to the rent in respect of the addition to 

' ■■ the area, '

(2) In determining the area for which rent ha;a been previously 
paid, the Court shall, if so required by any party to the suit, have 
regard,'to— ■,

(a) the origin and conditions of the tenancy, for instance whether 
the rent was a consolidated rent for the entire tenure or 
holding;'

(b) whether the tenant has been allowed to hold additional land in 
consideration of an addition to his total; rent or otherwise with 
Wae lmowled:ge and consent of the;

(c) the length of time during which the tenancy has lasted ■without 
dispute as to rent or area; and

(d) the length of the measure used or in local use at the time of the 
origin of the tenancy as compared with that used or in local 
use at the time of the institution of the suit.

(5) In determining the amount to bo added to the rent, the Court 
shall have regard to the rates payable by tenants of the same class for 
lands of a similar description and with similar advantages in the vicinity, 
and, in the case of a tenurG-holder, bo the profits to which he is entitled 
in respect of the rent of his tenure, and shall not in any case fix any 
rent which, under the circumstances of the case, is unfair or inequitabler
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1^25. (4,) The amount:abated froin the rent shall hear the same proportion
------ —------  to the rent previously payable as the diminution of the. total yearly.
Sib  S a h a i value o:£ the tenure or holding bears to  the previous tota h  yearly  vahie.

L al  th ereof, or, in  default of satisfactory proof of the yearly va lu e of the;,
land lo st, ^shall bear to the rent previously payable the- sam e proportian

Sir  aB the d im in ution  of area bears to th e  previous area of the tenure or
B ij a i  C h an d  holding.

M a h t a b . ' ,
(5) "When in a suit under this section the landlord or tenant is unable 

to indicate any particular land as held in excess the rent to bo added
on account of the excess area may be calculated at the average rate
of rent paid on all the lands of the holding exclusive of such excess 
area.

(C) When in a suit under this section the landlord or tenant proves 
that, at the time the measurement on which the chiim is based was 
made’, there existed in respect of the estate or permanent tenure or 
part thereof in which the tenure or holding is situate, a practice of 
settlement being made after measurement of the land assessed with 
rent, it may be presumed that the area of the teniire or holding specified 
in any patta or kabuliyat, or (where there is an entry of area in a 
counterfoil receipt corresponding to the entry in the rent roll) in any 
rent roll relating to it has, been entered to such patta. kabuliyat or rent 
roll after measurement,

S. M. Mullick and S. N. Palit, for the tenants.
Sultan Ahmed, witl> him C. Mazumdcvr, for 

the landlord.
M u l l i c k , A. C. J .  (after stating the facts as set 

out above, proceeded as follows): Av? the h^arned Sub
ordinate Judge’Ks jndgment seema somewhat obscure at 
first sight it is necessary to examine it with reference 
to the pleadings and the judgment of the trial court. 
Now in the plaint the plaintiff distinctly niakCvS the 
case that the mauzas from time immemorial liave 
been settled with tenants after proper measurement 
with a lagga of cubits and that the measurements 
were entered in the rent rolh kept by the zamindar 
and in the receipts granted to the raiyats and that 
in accordance with the said practice the defendants 
used to take settlement of specified areas at specified 
rates per bigha. The plaintif! then alleges that from 
ahout 1305 to 1313 the lands were inundated by the 
river Eosi and that in 1314 the defendants encroached 
upon the khas lands of the phiiutiff and tliat in 1316 
a Cadastral Survey was made and it was found that 
the defendants were holding lands in excess of the
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area originally settled with. them. At the trial the 
plaintiff produced the jamabandis for the years gjjj 
1314 F.S., 1315 and 1316, also some karchas and Lal 
counterfoil rent receipts. From the Munsif's 

, judgment it* would appear that the jamabandis show bijaiGha>iq 
the. area, the rate per bigha and the total rental.
The karchas show the area and the Jrentai The muluck, a. 
counterfoil rent receipts contain the same-particularvg c. J. 
and on the back of them appear the thumb impressionvs 
of the raiyats.

At the trial one of the issues (no. 14) was
“  I s  tkere any system  of m easurem ent prevalent in th e  village where  

the plaint lauds are s itu a te ? ’ '

This was answered by the Munsif in the affirma
tive. The Munsif appears to have held not only that 
the standard of measurement was c-ubits but also 
that there was a practice of measurement in the mauza 
such' as is referred to in clause (6) of section 52 of 
Bengal Tenancy Act. Tliat clause prdyides that i f  
such a practice is established then the Court may 
presume that the area specified in a patta; kabuliyat 
or rent roH has been entered in such patta, kabuliyat: 
or rent roll after measurement and the Munsif gave 
effect to this presumption and found that the areas 
shown in the jamabandis and the other papers were 

' .entered after 'pieasurement.
The Subordinate Judge accepts the Munsif’s 

finding as to the length of the standard of measure
ment but does not find: that there was" any 
meas^arement before entering the areas in the papers.

But in the oGiirse the trial the plaintiff 
appears to have made an alternative ease. He con
tended that even if his allegation of measurement 
was not accepted and it was held that the jamabandi 
and other papers referred to an assumed area, still 
he was entitled to additional rent upon the difference 
between the present area and such assumed area.

The learned Munsif accepted this alternative 
contention although it did not arise upon his findings.
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The Subordinate Judge took a middle course and 
Sib s&hai 6̂ M d  that the areas entered in the papers were in

l>.A.h fact assumed areas and where the differences between
^  the present area and the assumed area was small he

declined to decree enhancement. He thought that it 
M a h t a b . was quite possible that in these cases the area was

MntwcK, A/'iii<ie -̂&stimated. and that the area of the holding at 
c. J, the time of its origin was the same as that fixed by

the partition proceedings. He appears to have 
founded his decision upon the principle of mutual 
mistake.

But where the difference was large the Subordi
nate Judge held that the raiyat must have encroached 
upon the zamindar’s land. The learned Judge found 
that the encroachment took place not upon the 
zamindar’ s khas lands of which he had none in the 
neighbourhood but upon the lands of other raiyatg 
paying rent to him. But as the law is that encroach
ments, whether upon the landlord’s khas lands or 
Upon those of third parties must always enure to the 
benefit of the landlord, the l̂ea-rned Subordinate Judge 
held that in these cases the difference between the 
present area and that shown in the landlord’s papers 
constituted an excess upon which the raiyat was liable 
to pay additional rent.

The Subordinate Judge accordingly dismissed I'? 
of the appeals.

In the remaining 18 appeals he disallowed the 
pra) êr for enhancement under section 52 while main
taining the enhancement under section 30(5).

We have now before us 33 second appeals.
In 18 the landlord appeals against the Subordinate 

Judge'S decrees disallowing enhancement under sec- 
'"tion.... 52

 ̂In 15 appeals the tenants appeal against the Sub
ordinate Judge’s decrees allowing enhancement under 
section 52.

It is urged that the Subordinate Judge’s finding 
that as the plaintiff has failed to show what wa^



the area of the holdings at the time of their origin lie is 
not entitled now to claim rent on any excess area and 
that the operative part of the judgment is inconsistent lal 
with the findings. Silt

In my opinion the findings, when properly 
understood, justify the decree and it is desirable first 
to consider the scope of section 62. Now excess 
may be acqifired by a tenant by encroachment 
on waste or unoccupied land of the same estate 
belonging to his landlord; (5) by alluvion, or (̂ ?) by 
encroachment on the lands of a third person. The 
tenancy may be created by reference to boundaries.
In such a case the operative part of the contract lies 
in the enumeration of the boundaries and any 
reference to area is merely descriptive and does not 
affect the identity of the subject -matter of the grant.

Next, a tenancy may be created by the gi'ant of 
a block of land described otherwise than by reference 
to botuidaries. Here again any incorrect assertion 
as to the area will be merely false description and will 
not affect the liability for the rent reaerved. In 
either of these two cases the rental may be either a 
lump sum without reference to rates or a lump sum 
based upon a rate or rates per unit of measurment.

The third case arises when a tenant squats upon 
the land of the zaTnindar and there is an implied con
tract of tenancy to pay fair and equitable rent upon 
all the land in his possession at any time Strictly 
speaking section 52 is not neGessary to fix liability for 
excess area under such a contract, The liability for 
excess area arises upon the contract itself.

The fourth case arises when the contract is made, 
not with reference to any boundaries or a specific block 
otherwise identifiable, but for a certain area at a 
certain rental. In such a case the area is of the 
essence of the contract and any subsequent excess found 
upon measurement renders the raiyat liable to pay 
additional rent. In determining the area demised the 
parties may either resort to measurement or they
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^̂ 25. may agree to accept an assumed figure. In either case 
Sib Sahu section 52 operates. In. the caffes before us there is 

L al no finding that the original grant was for land within 
any specified bonndaries or comprised in a specified 

Bijai Chand bbck. The Subordinate Judge finds that there was 
; Mahtab. no measurement before the grant and I think he 
Mtolick, a . intends to find that the settlement was for an assumed 

0. J.’ area. He does find that there was no ra,te per bigha; 
but that question is not material. The sole question 
is whether the rent reserved in 1314 was for an area 
less than the present area.

For the purposes of section 52 it is not al ways 
necessary to ascertain the area of the original gra.iit 
and the rent thereby reserved. All that the landlord 
has to show is that the present area is greater than the 
area for which rent was last paid The onus is then 
shifted on to the tenant to shoAV that the excess land 
used previously to belong to the holding and was lost 
by diluvion or otherwise. In other words, the tenant, 
has to show that the area last in his possesaion was 
less than the true area for which he was then paying 
rent. As I read the learned Subordinate Judge’s 
findings I think he holds that the landlord’s papers 
show that in 1314 and the subsequent years the tenants 
were paying the rents noted against their names for 
areas assumed by both parties to be correct and that 
they would be liable to pay additional rent: {!) if
the jamabandis of 1314 recorded a new contract, or 
(̂ ) if the assumed areas were in accord with the state 
of affairs at the origin of the tenancies.

As the case of neither party was that there was 
a new contract of tenancy the only question for ‘decision 
that remained was what was tlie area at the origin ? 
For this purpose the learned Judge accepted the j amâ  
bandi papers as evidence but he declined to give that 
weight to them that the Munsif gave and he held that 
in : ; some o f:; the cases , they were inaccii rate. i The 
IVlunsif heW that as there was a practice of iiieasure-'

jamahandis must be taken to
1)0 accurate and conclusive as to the area o f

164 THE INDIAN LAW REPORTS, ["VOL. T.



holdings at their origin. The Subordinate Judge 
declined to accept the oral evidence upon this point rattat 
and he drew attention to the fact that the papers Lal 
previous to 1314 had not been produced and he thought 
that the areas shown in the jainabandi of 1314 might BimCHAUD 
well be the area of the holdings at the time of their Mahtab. 
origin in those cases v/here the excess discovered iiiMtrLncK, A 
1316 was only slight. On this point the learned c. J.’ 
Government Advocate on behalf of the landlord attacks 
the learned judge’s finding on the ground that he 
did not consider the whole evidence in the case. It is 
pointed out that no reference is made to the fact that 
the tenants placed their thumb impressions upon the 
counterfoil rent receipts and that there is no discussion 
of the evidence of some of the witnesses who prove 
the measurements. As the Subordinate Judge had 
the whole evidence before him his finding in favour 
of the tenants with reference to these cases is -I think, 
Gonclusive.' \

Therefore the Second Appeals nos. 1454: to 1471 
of 1924 preferred bĵ  the landlord must be dismissed 
with costs. I do not think there is any ground for 
the suggestion that the learned Judge was 
labouring under the impression that the landlord must 
prove measairement in 1314. It is clear that he did 
not consider that necessary. And as to the oniis which 
rested upon the tenants: to show that the present area 
is not in excess of the original area, though it is not 
quite clear whether the Sixbordiilate Judge has 
correctly placed̂ ^̂ t̂̂  burden, the learned Judge havS come 
to a finding on the evidence on both sides and the 
question of the burden of proof becomes academical.

In regard to the cases in which the difference is 
large, the learned Subordinate Judge takes the view 
that the janiabandi of 1914 is approximately correct 
aud the large difference shows that the excess is real.
The position taken by the learned Subordinate Judge 
is perhaps not very logical but he was entitled to find 
in which cases the j amabandi area was not the original 
area and his finding is conclusive.
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1025. Therefore the Second Appeals nos. 915 and 963
Sib Sahai which have been preferred by the tenants are

Lal dismissed with costs.
Before concluding it is necessary to refer to 

MAnT«!̂ ° Mcmindra Chandra Nandi v. Kaulat Sheikh{^). In 
this case the landlord produced jamabandis and rent 
receipts showing the area in certain years and he 
claimed additional rent on excess area found in the 
possession of the raiyat in a subsequent year. Their 
Lordship of the Calcutta High Court held that the 
claim could not be allowed, but in affirming the decision 
of the lower appellate Court, which was conclusive as 
a finding of fact, their Lordships reviewed the previous 
law on the subject in Bengal and made certain observa
tions upon which, though obiter, considerable stress 
has been laid by the learned Vakil for the tenant 
appellants before us. The material passage of the 
leading judgment runs as follows

“  I take it to be the settled rule of this Court that 
when a letting upon the basis of a measurement is 
proved the tenant has prima facie to show that the 
rent was a consolidated rent for all the land within 
specific boundaries, but that in the absence of such 
proof the mere production of such dakhilas as those 
now in evidence does not suffice to throw any onus on 
the tenant. The position then is simply that the land
lord has failed to establish the fact of excess area 
because he has failed to show with sufficient certainty 
what the area in fact was for v^hich the rent was 
originally reserved. There is no reason whatever for
bid ding a landlord from proving, if he can, a contract 
of the nature indicated in Dhrufad 0handra[ s cAse( )̂ 
but entries of area and rate in dakhilas or jamabandis 
do not suffice to prove this by themselves in the abseiiGe 
of further material throwing light upon the originaL 
conditions of a holding whose origin is beyond the 
reach of direct evidence ’ ’ .

1 6 6  THE INDIAN LAW REPORTS, [vOL. V.

(1) (1923-24) 23 Gal. W . N, 264. (2) (191748) 22 Cal, W . N. 827.



The learned Judges appear to ha,ve been disinclined 1̂ 25. 
to accept the view taken in this Court in Maharaja gnj Sahai"
Keshar) Prashad Singh v. Tribhuan (i) where it was ha 
held that statements of area in the landlord’s papers 
whether after measurement or not were evidence Ohawo
for the purpose of ascertaining what the area was for Mahtab. 
which the rent shown in the jamabandi was being paid, mtomsk, a. 
It would seem that the learned Judges were of the 0. j /
opinion that unless the jamabandis were prepared 
after measuremeut no claim for enhancement could 
be founded upon them. In their view the settled rule 
of the Calcutta High Court was that an assumed area 
could never be a foundation for such a claim. It does 
not appear however that the case of Durga Priya 
Choudhuri v. Nazra Gain (2) was considered by the 
learned Judges. There Mookerjee, A. C. J., observed 
that a jamabandi prepared by the landlord though not 
binding upon the tenant was admissible as evidence 
that since the creation of the tenancy rent has been 
assessed and that such assessment was on the basis of 
a certain area; and in remanding the case the learned 
Chief Justice gave the following directions • “  The
District Judge will first consider whether since the 
date of the last assessment of rent, land has been added 
to the holding by encroachment, accretion or in like 
manner . I f  this is answered in the negative, he will 
consider whether the rent was assessed at a consoli
dated sum for the entire tract in the possession of the 
tenant whatever its area might turn out to be, or 
whether the rent was assessed on an area fixed by 
estimate or determined by measurement. I f  the rent 
was not fixed as a consolidated sum the plaintiff is 
entitled to additional rent. ”  This view of the law is 
in accord with that which had been takeii in this Court 
in 1917 in Maharaja Keshav Prasad Singh's casei )̂.
It was subsequently affirmed in Lalla Sheo Kumar Lai 
V. Ramfhal Dasif) and in our opinion the learned

(1) (1917) 2 Pat. L. J. 276.
(2) (1920-21) 25 Oal. W. N. 204.
(S) (1917) 2 Pat. L, J. m .
(4) (1920) 58 Ind. Gas. 959.
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J925.________ Subordinate Judge was right in taking the landlord’s
Sm sahai papers into consideration in ascertaining whether the 

. Lal excess in the cases before him was real or fictitious.
Sm _ The result is that all the appeals before us are 

BrjAi Chand dismissed with costs.
M ahtab. K u lw a n t Sahay, J.-— I  agree.

A'p'peals dismissed.

A P P E L L A T E  CIVIL.

Before Dawson Miller, G. J ., and Macplierson, J.

1926. SITA R AM  SIN G H

May, 27. V.

K H U B  L A L  SINGH.^.

Emdence Act, W 2  {Act I  0/  1872), section 32(3)—  
iu mission, whether can he split up.

In a suit by the reversioners of the last male holder to 
recover property which had been mortgaged by the latter’s 
widow and subsequently purchased by the mortgagees in 
execution of a decree on the mortgage, the trial Court admitted 
in evidence, under section 32(3) of the Evidence Act, a state
ment made by the widow in a previous suit (the widow being 
dead when the present suit was instituted) to the effect that 
she had contracted the loan from the mortgagees for the 
performance of her husband’s saradh and other necessary 
expenses. It was contended on behalf of the plaintiffs that 
the only part of the admission which was contrary to her 
pecuniary interest was the fact that she took the loan and 
not the remaining part that she took it for a particular purpose, 
and that, consequently, the latter part of the statement was 
inadmissible. tha6 the admission could not be split
up into two parts and IhAt? the whole statement was admissible 
for the purpose of aBufartaining exactly what the nature of 

\ the loan, was. '
referred to.

V ■ *  Second Appeal no, 814 of 1922, from a decision of B. Lala
Damodar Prasad, Subordinate Judge of Patna, dated the SOth July, 
1122, confirming a decision of M. Amir Hamza, Munsif of I’atna, dated 

^ 6  16th March, 1921.
(1) (1823) 2 Sm. L. 0. 348.


