
110 THE ItiDlAN LAW liEPORTS, [vO L . V .

R E V I S I O N A L  C R I M I N A L .

Before Jtoala Prasad and Mac/pherson, J.J.
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Code of Criniiiial Proccd.ure, 189vS, (/Icf V of 1898), 
sections 25Q and 539— aross-examinaiion before charge— right 
of accused: to have the witnesses recalled— cost o f recalling 
•prosecAition 'witnesses not to he imposed as a condition—  
afji.damt, sworn before a niaqistrate, iDheihef can be used in 
the High Court— Penal Code, 1860 (Act  X L V  o f 1860), 
section 19.

Section 256, Code of Criminal Procedure, 1898, does not 
come into operation nntil the charge is framed. Therefore, 
a statement of the pleader for the defence made after he had 
cross-examined llie proseciition witness l>efore the charge that 
he no longer reqnired tlieir attendance, does not deprive the 
accused of his riglit to fiirfcher cross-examine the witnesses 
after the framing of the charge.

A Magistrate has no power, when passing an order under 
section 256 to impose a condition tliat the expenses of recalling 
the prosecution witness should be deposited before they are 
recalled.

A Magistrate is a “  judge ”  within the meaning of sec­
tion 19, Penal Code, read with section 4 (2 ), Code of Grimmal 
Procedure j only when he is exercising inrisdiction in a suit 
or in a proceeding. Therefore, an i^fidavit sworn before 
a magiBtrate cannot be used in  the liig h  Court.

Dinohundhii Ntmdy y . Sm. H urrym uity DasseeO-), dis­
tinguished..

Isiaarchimder Guhoy ui tJie m atter o/(2) , referred to.
The facts of the case material to this report are 

stated ia the jxidgment of Jwala Prasad, J.
S. N. Basuior 4 , Ky for the petitioi^^

 ̂ Governraent Advo­
cate, for the Crown.

* Gnmiiial Ikvrision iio. 255 ot 1925, from an order of G. Rowland, 
ISaq., i.c.s.,^ of Ranchi, dated the 14th April,
1925, affimun,g an ovder of H, -T. ].?. LePatoiu'el, Esq,, Subdiviaiorial 
Magistrabe oi Khunti, dated the 13th Mareb, 1925.
(1) (190a-04) 8 Gal. W . N. xL (2) (1887) I. L. K, 14 Gal. 653.



JwALA Prasad, J.—The trial in this case seems ^̂ 25. 
to have been vitiated by the omission on the part of î ,4_m.ghandra 
the Magistrate to comply with the provisions of section Modak 
256 of the Code of Criminal Procedure. . KiNa-

The witnesses for the prosecution were examined Empeboe. 
on the 23rd of February, 1925, and were cross- Jwaia 
examined and then discharged as the pleaiier for the j, 
defence no longer required tlieir attendance. This 
happened before the cha.rge was framed. The charge 
was framed the following day, namely, on the 24th 
February. The accused pleaded not guilty and cited 
defence witnesses. Later on Mr. Q-hatak, pleader 
from Ranchi, appeared on behalf of the accused for 
the first time and stated that he wished to cross- 
examine the prosecution witnesses after the charge 
was framed. This request was evidently made under 
section 256 of the Code of CriminaLProcedure.

As a matter of fact, the section requires that 
after the charge is framed and the accused pleads not 
guilty or claims to be tried,

“  lie sliali be required to state , at the G o m m e iic m ie n t of the n a x i 
■hearing of the case of , if the Magistrato for reasons to be. rmorded in 
writing so thinks fit, /ori/uA’ti/i, w hetlier lie w ishes to  croBS-esamine anvj 
an d , if so, wliicli, oi the witnesses for the prosecution w hose evidence 
has been, taken. 1:1; he . says he does so wish, the witnesses nam ed by 
h im  shall be re-called and, after croas>esam ination .and re-exam ination  
(if  an y), they sh a irb e  discharged.’ '

The procedure indicated herein was not observed, 
and the accused was not required to state whether he 
wished to cross-examine of the prosecution 
witnesses. The words italicised have now been 
inserted in the section by the amending Act X'V'TII of 
1023 and indicate the intention of tlie Legislature 
that sufficient time should be given to an accused to 
consider whether he wishes to cross-examine any of 
the prosecution witnesses after the framing of the 
charge, and it is only in special cases that the 
Magistrate can require him to state forthwith if he so 
wishes. The pleader for the petitioner, however, 
expressed a desire that the witnesses should be recalled 
for the purpose of cross-examination.
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1925. Therefore, the irregnlai'ity eoinmitted by the 
RAMcnANDiiA Magistrate in not aslcirig the accused to state if he 

M odak wished to cross-examine seems to have b.een practically 
Kmo- condoned, and the accused exprcsHsly stated that he 

Emperor, wanted to avail himself of the provisions of section 
JwALA exercise his rig'lit to cross-examine the

p r a s a d , j ,  prosecution witnesses after the charge.
The Masfistrate as well as the learned Sessionscj

Judge refers to the statement of the pleader for the 
defence made on the 23rd of February before the chargo 
was framed, stating that he did not any longer require 
the attendance of the prosecution witnesses, as 
showing that opportunity was given to the accused to 
cross-examine the witnesses under section 256. This 
apparently is a misconception, for on the 23rd of 
February the stage for applying section 256 had not 
been reached. No charge was framed, and the cross- 
examination of the prosecution witnesses before the 
charge was under the previous sections 252 and 253. 
Therefore, the statement-of the pleader of the defence 
made on the 23rd of February woidd not deprive the- 
accused of his right to further cross-examine the pro­
secution witnesses after the framing-of the charge 
under section 256 of the Code.

The Magistrate did, as a matter of fact, direct 
the prosecution witnesses to be present on the 25th of 
February at Bundu for the purpose of being further 
cross-extoiiied. This, no doubt, was an order passed 
under section 256 of the Code of Criminal Procediire,

, but the accused could not avail himself of it inasmuch 
as his pleader did not go to Bundu. and an application 
was then made to the Magistrate stating that the 
accused could not bring his pleader to an out-of-way 
place such as Bundu.
' The Magistrate then passed an order directing the 

witnesses to be produced upon the accused depositing 
the cost of their attendance, and iixed the 7th of March' 
for this pitrpose. This order the Magistrate stated 
to be under section 257, clause of the Code; but 
that stage had not yet arrived inasmuch as the further'
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cross-examination of the witnesses after the charge was 
to be under section 256 of the Code and full and proper 
opportunity was not giyen to the accused for that Mopau-
purpose. There was no application on behalf of the 
accused under clause (-2) of section 257 applying to the EMiSiti
Magistrate to issue a.ny process for compelling the 
attendance of the prosecution witnesses for the purpose paASA»f Jv 
of cross-examination, and consequently clause ( )̂ of 
that section did not apply. The application of the 
accused made on the 24th of February and renewed on 
the 25th was an application under section 256 of the 
Code, and the Magistrate so treated it.

Therefore, the Magistrate’ s order under clause {£) 
of section 257 of the Code imposing a condition upon 
the accused to deposit costs for the purpose of 
summoning, that is for the purpose of recariing the 
prosecution witnesses,- is wrong and without jurisdic-' 
tion.

I f the order be taken to come under section 256 
as is contended for by the learned Assistant Govern­
ment Advocate, then'” the condition, imposed by the 
Magistrate, of depositing the expenses for recalling - 
the prosecution witnesses is ultra vires. That section: 
does not lay down any condition, nor does it vest the 
Magistrate with any such,power.;

It is then urged that such a power must be deemed 
to exist in the Magistrate as being inherent in him.;
There is no room for such a suggestion. The Code■ 
has expressly laid down the proceclure for trial under:
Chapter X X I, and section 257 expressly vests the;: 
Magistrate with discretion to require expenses to be:: 
paid by an: accuseci. There being no: such discretion; 
vested under section 258, the power cannot be invoked 
upon the ground of its being inherent in the Court.
The Magistrate had no power to alter in any way the 
procedure laid dowji in those sections for the conduct 
of the C0.se.

The result is that the conviction of the accused is 
set aside and the case is sent back to the Magistrate to 
try it from the stage it had reached on the 24th_Qf
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1925. February after the framing of the charge and lo
Ramghandra dispose of it after compliance with the provisions of 

Modak section 256 of the Code of Criminal Procedure.
The learned Coxmsel on behalf of the petitioner 

urged that the case should be transferred to the file 
of some other Magistrate. We do not see any reason to 
accede to this request, for we find nothing on the record 
to indicate that the Subdivisional Officer, who tried 
the case, has any bias against the accused.

Another question has arisen in this case, which has 
nothing to do with the present case. The application 
in revision filed in this Court by the accused was not 
sworn to before the Commissioner appointed by this 
Court; in lieu thereof an affidavit sworn to before the 
Subdivisional Magistrate of Ranchi was filed in this 
case. The question is whether this affidavit can be 
legally used in this Court.

Section 539 of the Code of Criminal Procedure 
deals with affidavits and affirmations to be used before 
any High Court or any officer of such Court. It 
requires that such affidavits and affirmations should be 
sworn and affirmed before such Court or the Clerk of 
the Crown, or any Commissioner or other person 
appointed by such Court for that purpose, or any 
Judge, or any Commissioner for taking affidavits in 
any Court of Eecord in British India, etc. It is said 
that the Subdivisional Magistrate of Ranchi is a Judge 
within the meaning of section 539 and consequently 
the affidavit in question could be sworn before him. 
Reliance is placed upon section 19 of the Indian Penal 
Code which defines the word ' ' Judge”  as denoting

“  every persoB. >vho is em powered "Isy law  to give, in any legal 
prooeeding, civil or crim in al, a definitive jndgmfent, or a |udginent 
w hich, if  not ;appe.aled again st, w ould be definitivo, or, a ividgment 
w hich, if  confirm ed by; som e other authority, would: be definitive, or 
who is on e: of a body of persons, w hich body of persons is empowered 
by law  to give such a  ju d g m e n t.”  : :

The 'Code of Criminal Procedure does not 
define the word Judge but section 4, clause ( )̂, 
adopts the definition of words given in the Iiidi£i,ii



Penal Code which are not expressly defined_iii the 
Code. Therefore the definition of the word Judge 
given in section 19, Indian Penal Code, would apply ' modak 
to the word Judge used in section 539 of the Code 
of Criminal Procedure.

It is, therefore, said that the learned Subdivi- Jwala 
sional Magistrate of Ranchi is empowered to give ^̂ asad. J. 
a definite judgment and so he must be deemed to be 
a Judge within the meaning of the word in section 
539.

The illustrations to section 19 of the Indian Penal 
Code would, however, show that a person other than 
one who is officially designated as a Judge and who 
is empowered to give a definitive judgment, is a Judge 
only when he is exercising jurisdiction in a suit or in 
a proceeding. So far as that suit or proceeding— 
revenue, civil or criminal—is concerned he is a Judge 
but he is not a Judge when he has not the seisin of the 
case in which he can give a definitive j udgment. This 
is obvious from the last words o f : the section under 
which a body of persons may come under the definition 
of judge ’ ’ when it i§ empowered by law to give 
a judgment, such as arbitrators, but arbitrators can 
come within the term “  judge only when dealing 
with a case on reference to their arbitration. I need 
not quote the Illustrations which seem to support the 
aforesaid view. It would be siifiicient to refer 
specifically to clause which says;

“  A  Magistrate exereisiug jurisdiotion ia  respect of a charge on 
wKieK ho has power only to ooinmiti for .trial to  anotheT Court, is not 

' a judge.;”  ; .

No doubt, siich a Magistrate is empowered io give a 
definitive judgment in other cases which he is trying- 
still as he is not empowered to give a definitive judg­
ment in the case in which he is only empowered to 
commit he is not a judge for the purpose of that case.

The Subdivisional Magistrate of Ranchi had not 
the seisin of the criminal case before us and he could 
not pronounce any judgment in respect of that ĉ s§,.
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■'fiLerefore, he is not a judge within the meaning of 
&\McirANDWA the term in section 539 of the Code.

;. \ A reference to section 539-A, clause (S), will show 
that a Magistrate would not come within the meaning 
of the word “ judge”  in section 539. That clause 
says:

. “ An affidavit to be used beiorG airy Court other than a High 
.Court , under tliis section may be sworn or affirmed in the mariner 
prescribed in section 530,, or before any Magistrate.”

'The Magistrate here is differentiated from the 
officers mentioned in section 639 and therefore he can- 
-not come under section 539 and is not empowered to 
have an affidavit sworn before him.

No doubt, under section 139 of the Code of Civil 
Procedure a Magistrate is expressly empowered to 
receive an affidavit. That has no application to the 
present case, inasmuch as we are dealing with a 
criminal case tried by the Magistrate.

There is no authority on all fours with the present 
case and there seems to be a dearth of cavses upon the 
point. There are only two cases {Iswarchunder 
Guhoi}) and DinolmndJm Nundy v. Sm. Hurrymutty 
Dasee{ )̂ .̂ The latter case related to an affidavit in 
connection with a civil case and it v̂ âs held that the 
affidavit was valid as coming under section 139 which 
empowered a Magistrate to receive an affidavit and 
to administer an oath. This has no application to the 
present case. The other case did not relate to an 
affidavit to be used in the High Court and even then 
it was held that a Deputy Magistrate had no power to 
administer an oath to a person making an affidavit,

Therefore, the affidavit in this case IkS not a valid 
one and cannot be used in this Court.

The rule of the Court is as laid down in Chapter
III of the{Patna High Court Eules, viz.,

in. every petition' shall be verified either by 
the: solWa laffirniatioia of the petitioner or by an affidavit to be annexed 
to;the petition.”  : ' ,

^1887) i ;  L. I?,. 14 Gal. 653; (2) (1.903-04) 8 Cal, >V. 4 ,



The application in the present case has not been pro- 
perly sworn or affirmed, and the facts stated therein 
cannot, therefore, be used hy the petitioner. Mooak 
Therefore, we cannot act upon the application in the 
present case as regards the facts stated therein. emSrob.

We have, however, dealt with the case upon the Jw.tM 
order sheet and the law on the subject, and 
consequently the irregularity in the affidavit does not 
affect the decision given by us. »

M acpherson, J .— I agree. The order proposed is 
a necessity in the circumstances. The mistaken appli­
cation of section 257( )̂ by the Suhdivisional Magistrate 
of Khunti practically amounted jto non-compliance 
with the provisions of section 256 which is of funda­
mental importance in the trial of an accused person,

: . The Crown has, however, suggested that we should 
not interfere with the conviction because the affidavit 
by which the application in revision is supported is 
not one contemplated by section 639 of the Code of 
Criminal Procedure which setvs out the Courts and 
persons before whom affidavits to be used before a 
High Court ma,y be sworn. The Subdivisional Magis­
trate of Ranchi before whom the affidavit supporting 
the petitioner’s application was sworn is not one of 
the Courts or persons named in section 539, >He has 
not been appointed by the High Court either personally 
or ex of&cio for the -purpose of the section. 
Obviously therefore an affidavit to he used in the 
.High Court can only be sworn before him if he is a 
Judge within the contemplation of the section. But it 
is manifest from section 19 of the Penal Code read 
with the ilkistrations thereto and section 4(2) of the 
‘Code of Criminal Procedure that a magistrate is not 
a Judge within the meaning of these Codes except 
in relation to a case on his own file and these also only 
in certain circumstances. The new section 539A of 
the Code of Criminal Procedure also gives countenance 
to this vieŵ  The affidavit filed on behalf of petitioner 
is accordingly not one which can be used in the High
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1925. Court and also is not one such as is required under rule
bamohandka Chapter H I of the Rules of the Patna High Court.

Modak But though the objection is made out it is technical only
and should not prevail at this stage even though it

EmSrok. i^ight have constituted good ground for refusal to
issue a rule when the defective application was lodged. 

th e r s o n ' J has been heard out on the merits, also in the
course of the hearing it has appeared that the facts 
stated in the petition, which is faultily verified, are 
matters of record* and indeed they are not disputed on 
behalf of the Crown. Moreover, regard being had to 
the nature of the illegality in the trial and to the fact 
that the Magistrate had some ground for believing the 
petitioner to be eccentric, I should, if necessary, be 
disposed to treat the case as one which has come to the 
knowledge of the High Court otherwise than on appli­
cation wherein the Court should of its own motion 
exercise its powers under section 439 of the Code of 
Criminal Procedure,
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1925.

Before Adavii and Buoknill, J J .  

GBEiPr INDIAN PENINSULA RAILW AY
^

June, SP,
SO; DATTI RAM.*Juhjj |0.

Non-delwefy, suit against Railway g ompany for— onus of 
proving liahility— Risk Note B, mdufe of cmifyract arisv 
of—-admission of theft in a mnning train— failure to prove 
allegation, effect of~Em dence Act, 1872 (Act I  o/ 1872), 
section 106.

In order to be successful in an action against the Railway 
Companyj for damages for the loss of goods consigned, based

■ *  Second Appeal Up. 126 of 1923; irom a decision of A. E . Scroope,
E sq ., I .C .S . ,  District Judge of Sararij dated the 24t]i November, 1922, 
modifyiag a dcicision of B. Atal Behari Saran, Mrurisvl; of Claapra, dated 
the lOthi ^aroh, 1922,


