
1925. I  woulti accordingly allow the appeal,^set aside
the judgment and the decree passed by the Court
below. The plaintiff-company is entitled to a dec-.

Co., Ltd. laration of title in its favour and to a permanent 
RA;a K̂anai defendants and their
Singh i)bo agehts and servants from working and appropriating 
Dabi>a Saha, minerals in Eargana Barablmm. The plaintiff-

Das, J. company is also entitled to its costs in this Court and 
in the Court below.

ApamIj J .~ I  entirely agree.
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Before Dawson Miller, G. J ., and MacphersoJi, J. 

1925. MAHANTIi TOKH NARAYAN PURI

June, 18, V.

*’’■ RAM EACHHYA SIN G H *

Pre-enijMon, suit for— joinder of co-plaintiffs not enfMeil 
to pre-empt, effect af~sliafi4-ldialit, meaning of— tahib-i-ish- 
had, performance o f , after mcertaining ■ "amount of purchase- 
'tnoney~-~reaso7idble delay— finding of fact.

I f  a person entitled to claim pre-emption joins with him self 
as co-plainti'ff. a person wlio has no sucli right, he forfaits 
his own pre-emptive right and the suit muBt ha dismissed ;is 
against both; but the mere joining by a person ha,ving a right 
of pre-emption of persozm who h f,we an actnal right of | vre- 
emptioii, bnt. who have not qnaUfied themselves accordi?ng to 
the Muhammadan law to enforce it and who are iioi; 
strangers, will not disfentitle the person entitled to maiirtadn 
a suit for pre-emption, if he ha,d sued alone, from maintaining  ̂
a suit brought by him so far as he himself is eoncerned,

V. &  ;

 ̂  ̂ *  Appeal no. 15(30 of 1922, from a decision of G-. J,
: Monahan, Esq., i .g . s . , :  District ju % e : o f: M dated tBo Stli
‘September, 1923, reversing a decision of M. Saiŷ  ̂ Naairuddin Ahmad, 
(3ubordin.ate Judge M  Monghyr, dated the 15th April, 1920.

(1) (1893) 13 A. W. N. 25.



Where an oliar adjoining certain vended property was 
within the plaintiffs’ patti and the title to it belonged to them 
alone, bnt the proprietors of the vended property had a'right ■ 
of easement over the ahar, held, that the plaintiffs came within Nabatam 
the second class of pre-eniptors, namely shafi-i-khalit, Pwu

Kesliul) Singh Y. Bansi Smgh(^), disimgrnQhed. .
Where, after performing the talah-i-niowasibat, the pre- ^Rachhya 

emptor waited until he had . ascertained the' amount of the ' 
pnrchase money and then performed the second, ceremony of 
talah-i-ish-had, JieM, that the delay was excusable and ,did. not ' 
operate as a forfeiture of the right of pre-emption.

Held, further, that the due and sufficient observance .of 
the formality as to time, is a question to be decided in -each 
case by the Court which has to deal with the-facts and the 
High Court should not interfere with a finding of fact on such 
question in second appeal, .. .

Ahadi Begam v. Inam Begumi^), Musammat jumGelun v.'
Lateef Hossein(^) and Baijnath Goenka v. Ramdhari Gkoio- 
riJmr7/(4), refe.rred to.

Appeal by the defendant.
The facts of tlie case material to this report are 

stated in the judgment of Dawson Miller, G. J.
P. Dayal diJiS. for the appellant.
Sultan A hmed (with him 5. 2V". i?a?^)v'.for the 

respondents.
Dawson M iller; C. J ,— TM s is an appeal from 

a decision of the District Judge of Mongliyr, elated 
the 8th September, 1922. The appellant, Hahan^
Tokh Karayan Puri, is the defendant first party in 
a pre-emption suit instituted by some of the res­
pondents as plainti:ffs against the appellant,: as 
purchaser of the defendants second party, also 
respondents as vendors o f an estatê^̂^̂^̂ i raauza, 
Beiman bearing Tauzi no. 7094: oii the roH^
Collector of Monghyr. Some years ago by a Gollec- 
torate batwara mauza Beiman was partitioned 
amongst the co-sharers and" divided into several 
separate revenue-paying estates bearing separate tauzi
' (1) (1919) 4~Pat. L. J. ^20!  ̂  ̂ ~  ~ ~

(2) (1876-78) I. L, E. 1 All, 525.
(3) (1871) 16 W. R. 13, F. B.
(4) (1908) t.  L. R. 36 CaL 402; L. R, 86 L A. 60.
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1̂935- iiiimbers. Tauzi no. 7094 whicH constitutes the
Mammsh property in dispute in this case fell to the patti of

Tosh certain co-sharers now represented by Jagdip Narain
Singh and others, the second party defendants in the 

t?. srot. Tauzi no. 3814 and Tauzi no. 7093 fell to the
 ̂ patfci of those who are now represented by the plain-

tiSs. These two estates are contiguous with the
* estate in suit lying immediately to the south and east

tliereof respectively. The appellant .(defendant first 
’ party) is the proprietor of mauza Bindaban which lies
immediately to the west of the estate in suit. On 
the l8th Becember, 1918, the defendants second party, 
■who may be conveniently referred to as the vendors, 
sold their interest in Tauzi no, 7094 to the appellant, 
who may be referred to as the purchaser, for Bs. 3,775 
and a further sum of Rs. 125 to cover the arrears of 
■rent then due. The plaintiffs as proprietors of Tauzi 
Hos. 3814 and 7093 claim the right of pre-emption on 
payment of the price agreed between the vendors and 
piirchaser and instituted the present suit to enforce 
their claim.

The Muhammadan Law relating to pre-emption 
applies also to Hindus in Bihar. The right of pre­
emption applies in the case of three classes of persons. 
The first class are the co-sharers in the vended 
property known as shafi-i-sharik. The second class 

' are sharers in the appendages or appurtenances of tile 
vended property, sha,fi-i-khalit. The third class 
derive their right froitt vicinage and the right applies 
in favour of neighbouring proprietors holding conti- 
giiotis property. They are known as shafi-i-jar. The 
plaintiffs claimed originally as the owners of the 
adjoining property but by an amendment of their 
plaint they alleged that the pattis of the plaintiffs 
and the vendors had all along be^n irrigated from 
water of the same ahar and pynes and they also claim 
as sharers in l^e appnrtenances common to both 
properties (shafi-i-khalit).

The purchaser resisted the suit on various 
gr0iiitd.s. He contended that the plaintiffs were not
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entitled to pre-effiption on the ground of viGinage as 1925.
he also was a neighbouring proprietor* that the plain- 
tiffs were not entitled to the right of shafi-iihalit as Toim̂  
they were not in fact tharers in appurtenances com- 
mon to the two estates, and, further, that such a right 
had not been properly claimed in the plaint; that tha Bâ  
ceremonies necessary to be performed in order to found 
a right of pre-emption had not been properly 
performed, and that such ceremonies, if performed, 
had been performed by the plaintiff no. 4 alone, and 
by adding other plaintiffs in the suit who were 
strangers having no claim to pre-emption he had 
forfeited his right.

The learned Subordinate Judge before whom the 
case came for trial appears to haye found all the facts 
in favour of the plaintiffs but considered that although 
the plaintiffs were entitled to pre-emption as shaff-i- 
|ar and shafi-i-khalit they could not enforce their right 
as they were not actual co-sharers in the vended 

'.property..
On appeal the learned District Judge of Monghyr , 

without considering the questions of fact which had 
been determined by the trial Gourt  ̂upheld the decision 
of the Stibordinate Judge.

An appeal w'as preferred to thB High Court, but 
as the facts had not been found by l̂ he; lower appellate 
Court the same was remanded to that Qourt for re­
hearing a,nd for decision after coming to a finding as 
to what the facts were.

The learned District Judge on remand has found 
that the ceremonies were properly performed by the 
plaintiff no. 4; that the plaintiffs other than the plain­
tiff no. 4 were, not strangers and were entitled to be 
added; that they could not succeed merely as.shafi-i-jar 
because the purchaser was also a neighbouring proprie­
tor but that they had established their right as shafi-i- 
khalit, sharers in appendages, a right which the 
purchaser did not enjoy, and he passed a decree for 
pre-emption in favour of the plaintiffs.
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The purcliaser has appealed from that decision 
Mahanth which he challenges upon three grounds, {1) that the

Tokh plaintiff no. 4 who performed the ceremonies has lost
his right to claim pre-emption by joining as plaintiffs 

t,/ other persons who had not -joined in the ceremonies
Ram and who were strangers as that expression is under-

stood in Muhammadan Law, (2) that the plaintiffs 
’ having claimed on the ground of vicinage only should

have been given a decree as sharers in the 
appendages and, (S) that delay in performing the 
talab-i-ish-had was fatal to the validity of that 
ceremony without which the right could not be 
asserted.

As to the first point it is well settled that if 
a person entitled to claim pre-emption joins with him­
self as co-plaintiff a person who has no such right he 
forfeits his own pre-emptive right and the suit must 
be dismissed as against both. [See Wilson’s Anglo- 
Muhammadan Law, 5th Ed. 388.] The basis of thi 
rule appears to be that as the right of pre-emption only 
exists in favour of those who are co-sharers either in 
th  ̂vended property or in the appurtenances, or who 
are proprietors of adjoining property, as against 
persons who are not so qualified it would be manifestly 
unjust as against the vendee to allow persons who do 
not possess the necessary qualifications to assert a right 
of pre-emption. In the present case the plaintiffs are 
all members of the same family and are all proprietors 
in tauzi nos. 3814: and 7903. They do not therefore; 
come under the category of strangers as understood 
for this purpose in Muhammad an Law. It was con­
tended, howeverj on behalf of the appellant that 
nobody could be joined as a plaihtiff who, although 
otherwise qualifiedj had not himself performed the 
preliminary ceremoiMes of talab-mowasibat and talab- 
i-ish-hadv but np authority was produced in support 
of this proposition. As pointed out by Banerji, J., 
in v. i^ all the cases in
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whicli it has been held that a person possessing the 
right of pre-emption forfeits it by joining a stranger, mahanth
the person joined was a stranger to the co-parcenership T o k h

body and a total outsider, and reference is made to 
the case of Chotu v. Hussain BoJcsfi 0  in 'which it was 
held that the mere joining by a person having a right Ram 
of pre-empt ion of persons who have an equal right of 
pre-emption, but have not qualified themselves accord­
ing to the Muhammadan Law to enforce it, and 
are not strangers, will not disentitle the person 
entitled to maintain a suit for pre-emption, if he had 
sued alone, from maintaining a suit brought by him 
so far as he himself was concerned. In that case 
pre-emption was claimed by several persons one of 
whom, Chotu, only bad performed the preliminary 
demands and it was held that Chotn had not forfeited 
his right of pre-emption by joining with him the 
other plaintiffs in bringing the suit. The point 
appears to have been settled %  that decision. More-- 
over, the learned judge whose judgment is under 
appeal states that this point was not pressed before 
him by the purchaser and I do not think we should 
in the circumstances allow the appellant to raise the 
point afresh. In any case were it necessary to do so 
I should hold that the suit is not had for misjoinder 
of.'parties.'

With regard to the second point it is true that in 
the relief portion of the claim the plaintiffs ask for 
a declaration that they have the right of pre-emption 
as they are proprietors of the adjoining pattis. But 
by tlic amendment of paragraph 16 in the body of 
tiieir plaint they do allege that the pattis of themselves 
and the vendors have all along been irrigated from 
water of the same ahar and pynes and at the trial as 
well as in the lower appellate Court, the question whe­
ther the plaintiffs were entitled to come in under the 
second class of pre-emptors was raised and decided,
The facts with regard to this part of the case are 
found by the learned District Judge on remand. There

‘ (1) (1893) 13 A. W . N . 25. ’
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is an ahar of considerable extent in the plaintiffs’
Mxhanth P̂ '̂ ti, tauzi no. 3814, and the vendors as proprietors

Tokh of tauzi no. 7094 have rights of taking water for the
irrigation of their own land from this ahar. The 

V. learned Judge finds that the proprietors of the two
Ram pattis have joint rights over this ahar and that in

fact the owners of the vended patti have a right of 
easement over the ahars and water-courses situated 

thc plaintiffs’ patti. The result is that the plain- 
' tiff’s patti is a servient tenement. Such a case has 
always, so far as I am aware, been treated as bringing 
the owner of the servient tenement within the right of 
shafi-i-khalit. It was contended, however, that the 
ahar in question had been left ijmal at the time of the 
batwara and that it was not an appendage or appur­
tenance to either of the two pattis over which the 
parties had common rights and the case oi Keslmh 
Singh V. Bansi Hingh( )̂ w ^ ^  referred to. In that case 
an estate had been partitioned into several mahais 
but certain roads and a well and a tank and other 
properties had been left undivided and remained the 
joint property of the proprietors of the different 
estates. It was found that the fact that this joint 
property remained enjoyable by the proprietors of 
each of the separate mahals was not sufficient to give 
any of them a right of pre-emption in the second 
degree or khalit, as the joint property was not an 
appurtenance of any of the estates but a separate 
property owned by the proprietors jointly. In the 
present case the facts appear to be different. The 
ahar in question is within the plaintiffs’ patti and the 
title to it belbngs to the plaintiffs alone. It is not 
shewn to be joint property and it is found by the 
learned District Judge that the right which the 
proprietors of the vended property have was merely 
a right of easement in the ahar. This being so I 
think the plaintiffs come within the second class of 
pre-emptorSj namely, shafi-i-khalit.
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With regard to the third point it may be stated 1925.
that the Muhammadan Law requires that the pre- ’m ĥanth '
emptor immediately on hearing of the sale should Tokh
make known his intention of exercising his option of Nakayan 
purcha;se. He should rise and declare his intention 
there and then whether witnesses are present or not. Eak 
The ceremony is known as talab-i-mowasibat. Having 
done this he must also with the least practicable delay ’ 
make a formal declaration claiming his right of p r e - j  
emption before witnesses in the presence of either the ’ ‘ ' 
vendor or the vendee or on the premises sold. The 
ceremony is known as talab-i-ish-had. It is not 
disputed that the first demand was properly made by 
the plaintiff no. 4. It is contended, however, that 
there was a delay of four days in performing the 
second demand and that this delay is fatal to the 
plaintiffs’ right. The facts found are that the 
property was sold on the 13th December, 1918. The 
plaintiff no. 4 eame to hear of it on the 16th Decem­
ber and immediately declared his intention of 
exercising his right of pre-emption in the presence of 
several witnesses. He Avas not aware, however, of the 
amount of the purchase price paid for the property 
and in order to ascertain this he sent his servant 
Munshi Gajadhar Lai by train on the evening of the 
same day to Shaikhpura to obtain a copy of the sale 
deed. There was some delay in obtaining the copy 
of the sale deed owing to the registration office being 
closed: Eventually Gajadhar Lai obtained a copy
the sale deed oh the 19th December and took it to 
his mast.er at M who, as soon as he received
it on the 20th, proceeded to the house of the vendors 
who lived in the same village and there performed the 
second eeremony of talab-i-ish-had in the presence of 
some of the vendors and other witnesses. The same 
ceremony was performed by him on the vended 
property on the following day and in the presence of 
the purchaser on the 22nd, but these last two 
ceremonies were not necessary in order to complete his 
right. The question is whether by waiting until he
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1925. iiad ascertained the amount of tlie purchase  ̂money
"M-iHANTH plaintiff no. 4, forfeited his right. The learned 

T o k h  District Judge considered that the delay was satisfac-
Narayak torily explained and that the plaintiff was justified in

■ waiting nntil he ascertained the purchase price before
Bam performing the second ceremony. It seems to me on

general principles tha,t unless the purchase price is 
known to the person entitled to pre-emption he has 

facts before him to enable him to decide 
whether he will exercise his right. The price when 
ascertained may be higher than that which he is 
inclined to pay. There can be no doubt, however, 
that he would be bound to take immediate steps to 
ascertain the .price and any unreasonable delay in 
doing so would, in my opinion, operate as a forfeiture 
of his claim. In the case of Abadi Begem y. Inam 
Begami}), the opinion was expressed that a claim 
relinquished upon misinformation of the amount of 
the sale consideration, or of the property soldj may 
be resumed when the real facts became appa.reht. 
This opinion, however, upon the facts of that case, 
would appear to be merely obiter. It is referred to 
apparently with approvarby Sir Roland Wilson wKo 
states ;

“ but a person who refrains from pre-empting wlien he first hears 
of the sale, owing to being imsiiiformed of tho price, is not estopped 
from reviving his right on becoming subseciuently aware of the true 
price,”  (See Auglo-Muha»madau Law, 5th Ed, 401.)

The rule laid down by Sir William Macnaghten and 
referred to with approval in the case of 
jumeelun v. Luteef Hossem(^ )̂ is that the talab-i-ish- 
had should be made w ith the least practicable delay 
and it was further laid down in that case by a full 
bench of the Calcutta High Court that the due and 
sufficient observa,nce of that formality, as to time, is 
a question to be decided in each case by the Court 
which has to deal with the facts and I do not think 
that in second appeal: we should interfere with the

: (1) (1876) I. L. R. (2) (1871) 16 W. R. 13, JB’. B.
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finding of fact on a question of this sort unless tlie 
ascertained facts clearly shew that there was no mahantb 
evidence to support the finding. In the case of Tokh 
Baijnath Gaonlm v. Ramdhari CliowdliryQ) there was 
a considerable delay between the date (the 20th Decern- 
ber, 1897), when the pre-emptor first heard of the sale 
and the 7th January following when he performed the 
second ceremony of talab-i-ikh-had. The delay 
between the 20th December and the 7th January j
due to the fact that the pre-emptor was during that 
time endeavouring to procure from the registration 
office a copy of the sale deed, the office being closed for 
the Christmas vacation. Their Lordships of the Judi­
cial Committee appear to have assumed that the 
circumstances were adequate to excuse that delay. The 
trial Court had held that the delay was not fatal to the 
claim. The High Court on appeal had reversed that 
decision. Their Lordships observed  ̂ There is no 
question of law in the case. It is clear that the right 
of pre-emption must be exercised, and the claims 
necessary to give effect to it must be made, with the 
utmost promptitude, and that any unreasonable or 
unnecessary delay is to be construed as an election not 
to pre-empt. And whether there has been such 
a delay is a question to be determined upon the fa,cts 
of each particular case. It is enough for their Lord­
ships to say that, in their opinion, the grounds stated 
by the learned Judges of the High Court for overrul­
ing the decision of the first Court on a pure question 
of fact were insufficient . In my opinioii the delay in 
the present case has been amply explained and I do 
not think that any sufficient reason has been made 
out why we should differ from the learned District 
Judge on a pure question of fact. Indeed had the case 
come before us in the first instance I should have taken 
the same view. In my opinion the third objection also 
fails and this appeal must be dismissed with costs.

M acpherson, J.— I agree.
A f f m l  dism issed .
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