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the learned Commissioner took a correct view of the 1925
section and the question propounded for our opinion = Aygma -

must on the facts stated be answered in the negative. IéMSAD
INGH -

-MacrPHERSON, J.—I agree. v.
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Code of Civil Procedure, 1908 (det V of 1808), Order
XXIIT, rule 1—Application for permission lo withdraw from
suit with liberty to bring a fresh suit—Order permitting with-
drawal, effect of. ‘ _ .

Where an application is made by a plaintiff to withdraw
a sult with liberty to bring a {resh suit on the same cause of
action and an order is passed giving permisgion to withdraw
the suit although nothing is said in the order as to the
plaintiff's right to institute a fresh suit, the order should be
read along with the petition and construed as granting per-
migsion to institute a fresh suit.

Golam Mahomed v. Shibendre Pada Banerjee()- and
Keegangote Narayan Tantri v. Nagappa(®), followed.

Appeal by the plaintiff,

The facts of the case material to this report are
stated in the judgment of Das, J.

S. K. Mitter, for the appellant.
G. 8. Prasad, for the respondents.

¥ Appeal from Appellste Decres no. 1266 of 1922, from a."déciéilbﬁ of
H. Foster, Esq., 1.c.8., Judicial Commissioner of Chota Nsgpur, dated
the 26th" July, 1992, govetsing s deéidion of B. Jogindra Nath Sarksr,
Deputy Collector of Ranchi, dated the 28th June, 1021, = '
(1) (1908) I. L. R. 85 Cal. 990.
(@) (1918) 84 Mad: L. . 5155 44 Trick O, €895
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Das, J.—I am unable to agree with the view
taken by the learned Judicial Commissioner. The
plaintiff instituted a suit for arrears of rent and the
defence which found favour with the learned Judicial
Commissioner was that the suit was barred inasmuch
as the plaintiffs instituted a previous suit in respect
of the same cause of action but withdrew it. It appears
that in the previous suit the plaintiffs presented
a petition for liberty to withdraw from the suit with
permission to bring a fresh suit. The Court, how-
ever, gave the plaintiffs permission to withdraw from
the suit but did not in terms give them liberty to

" bring a fresh suit. The learned Judicial Commis-

sioner takes the view that the order operated as
a refusal of the permission. With this view I am
unable tg agree. There is a decision of the Calcutta
High Court which is to the effect that where an
application is made by a plaintiff to withdraw from
a suit with liberty to bring a fresh suit on which an
order is passed giving the permission to withdraw
from the suit although nothing is said-in the order
as to the plaintiff’s liberty to institute a fresh suit
on the same cause of action that order ought to be
read along with the petition and construed as grant-
ing permission to file a fresh suit. [See Golam
Mahamed v. Shibendra Pada Banerjee (*).] This
view was accepted by the Madras High Court in
Keegangote Narayana Tantri v. Nagappa (2).

It appears that there were other points whick
were not dealt with by the learned Judge. It is true
that the learned Judge says that this was the only
point pressed before him but the learned Vakil for
the respondent says that it was unnecessary-to press
other points because the learned Judicial Commissioner
accepted the contention that the suit was barred. -
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I would allow the appeal; set aside the judgment 1925
and the decree passed by the learned Judicial “Com- m
missioner and remand the case to him to be disposed
of according to law. The appellant is entitled to the Luto B
costs of this appeal. Costs incurred in the Court Dis, 7.
~below will be costs of the appeal which will be deter-
mined by the learned Judicial Commissioner.

‘Ross, J.—1 agree.
Appsal allowed.,
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Bejore Mullick and Macpherson, J.J.
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BIAGWAD DARS* Juno, 13.

Code of Crinsinal Procedure, 1808 (det V oof 1898), section
A¥b-Aeqetlal, power i revision to inferfere with~—locus
slandi of prreale proseentor.

Por Mullick, J.—() Tle power ol interference in revision
with acquittal should be nost sparingly exercised and, only
inexceptional cases where either there has been a denial of
the rvight of falv teinl or it i urgently demanded in the
interests of public justice. : :

Fawjdar Thalowr v, Kasht Chawdluri), Gulli Bhagat v.
Nurain  Singhi®  and. 4. . Sankeralinga  Mudaliar .
Narayana Mudaliar(3), approved. _ ‘

Shaikh Bagu v. Raike Singh ), Horei Chandra Nana v,
Osman A1) and Nabin Chandra Chakraburty v, Ra}endm
Nath Bunerjee(%), referred to.

2 yimingl Revision no. 104 of 1025, from an order of T\ O ng,
Tsg., n.s., Distiet Magistrate of Dabhanea, dated: the Gth January,:
1925, setting aside the order of B. Maliadeo Prassd Smgh Sub Dcpuﬁy
Maglstxate of Sumagbipyr, dated the 17th Novembex, ¥
(L) (1941 ) L L. R, 42 Cal, 812, " (2) (1928 ;
3 (15)2") 68 Ind. Caﬂ 615, T B. 4
(5) (1918) 2‘7 (Jal‘ ;




