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REFERENCE UNDER THE INCOME-
TAX ACT, 1922.

Before Dawson Miller, C.J., and Macpherson, J.
RAJA RATENDRA NARAYAN BHANJA DEO
7.

COMMISSTONER OF INCOME-TAX, B. & 0.%

Income-tax Act, 1922 (Act XI of 1922), section 29—
Limitation—notice of demand, when can be issued—reasonable
time—yorm of nolice, significance of.

No period is prescribed within which a notice demanding
income-tax under section 29, Tncome-tax Act, 1922, is to be
issued, and the meve fact that the ordinary form prescribed for
such a demand contemplates that it will be Issued during the
current year ol assessment, i3 not tantamount to an enact-
ment that it ecannot be issued afterwards,

Buit although no period of limitation is prescribed for such
a demand, it must be made within a reasonable time.

A notice issued 14 months after the expiration of the year
of assegsment would not, thervefore, necessarily be too late.

The facts of the case material to this report are
stated in the following statement of the case by the
Commissioner of Income-Tax.

> The question for detormination of the High Court is whether, when
in the year 1922-23 tho Ineome-tax Officer only made an adjustment
in respeet of the incowme of 1921-22, and made no demand for the
assessment of 1922.23, tho Income-tex Officer can, in the year 1923-21,
make the omitted demand. = ° ’

2, The facts are ag follows: Tn 1922-28 the Collector, as Income-
tax Officer, determined the income of 1091-22 of the assessee (Raja
Rajendra Nareyan Bhanj Deo of Kanika) to be Rs. 67,400 and passed
an order, dated October 31, 1023,

¥

asscss to Rs, 2,808 income-tax and Rs. 1,003-2:0:super-tax.’

As tho assessoe had been provisionally assessed in 1922-28 on an income .
of Re. 1,55,181 and had paid income-tax and -super-tax amounting o
Rs. 9,715-14-8 and Rs. 8,460.2:0, respectively, an adjustment was made
under soction 89 of the Indian Income-tax Act, 1022, which resulted -
in a refund of Bs. 14,277-14.8, but no. demand notice under’ sestion 29
for the income-tag_ andﬂsuper’-ta,x dug-in the year 1922-28 was made.-
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On January 26, 1924, the Income-tax Officer ordered the issue of
a notice under section B84 of the Act on the ground that the iucone
of 1021.92 had escaped sssessment under the Act of 1822 and ultimately
issuad a demand notice for Re. 2,800 income-tax and Hs, 1,008.2.0
super-tax.

8. It is desitsble to explain the assessment procedure under the
Income-tax Act of 1918. Under that Act the income of (say) 1920.21
was provisionally assessed in 1920-21, bub as the income eould not Ge
acourately known till after tho close of the yesr the ascertuined income
of 1919-20 was made the basis of this provisional asgessment. Tlen
in 1921-22 an adjustinent was made; if the actusl income of 1920.21
was found to be more than that of 1919-20, a further demand was
made, while if it was less, a refund was granted, and also in 1921.32
a provisional sssessment of the income of 14821-22 on the basis of the
kmown income of 1920-21 was made. In the prescnt case the assessec
was entitled under the second proviso to section 69 of the Act of 1022
tc the adjustment which was made, but he was: also liable to he
ngsessed in 1922-23 on the actual income of 1921-22 under seclions 2(11),
8 and 22, which together provide for the assessment in any vemr of the
income of the previous year.

4, The sssesseo contends: (i) that the income of 1921.22 cannot
be taxed twice in the absence of an express provision ol law 1o that
affect, and (#f) that there was no escape of income within the eaning
of section 84 and that at most thore was a mistalke appavent frowm
the record which under section 85 can only be corrected within oune
vear from the date of the demand notice.

(i) As regards tho first point, in my opinion there is the necossaiy
oxpress provision of law. As explained in paragraph 3, scotion 18,
of the Inmcome-tax Acl of 1918, provides for tho provisional assessment
in 1921.22 of the income of the year 1921-22 while scetion 2(11), 3
and 22 of the Income-tax Act of 1922 provide for the assessment cf
the ineome of 1921-22 in the year 1922-23. That thig is the eifeet of the
law was recognized by the Legislature, as iz shown hy the enactment
of section 25 of the Act of 22, which provides for an adjustment
when a buginess profession or voeation is discontinued to compensate
the assessee for the double taxation of the Income of 1921.22. Tt may
be mentioned that this fact is also recognized by the commentators
F. D. Aiyangar (The Law of Income-tax, pages 342-3 and 354),
A. V. Visvenstha Sastri (The Law and Practice of Income-tax in Dritish
India, page 195, paragraph 849), and this procedurs has heen followed
universally. throughout India by the department and has never been
eontested. I may perhaps be allowed to add for your TLordships’
information that the adjustment system was retained for one vear under
the 1022 Act at the request of representatives of the conunercial
community. The yéar 1921-22 was a bad year and consequently the
nett regult of its retention was a heavy loss for the revenuo as the
refunds due on adjustment exceeded the sum recovered on adjustment
by 2% crores of rupees.

{i7) As regards the  second conbention, in my opinion neither
seetion 84 nor section 35 has any application,

(a) Soction B84 deals with the assessmentsof income which has
escaped sssessment, bub in- tho present case the income of 1921-22
was eomputed by the Lollector and the assessment completed as is

L]
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shown by his order of October 81, 1023, and the mmount of ineomo-tax 1925,
and  super-tax payable was determined. Nothing cseaped asgessment
but the Collector omiitted to issue s demand nolice under section 6 Rasa

for the ineooe-tax and super-fux due. This he ghould have done, of RaiexprRA
conpse, sllowing eredit for the refund to which the assewses wan entitled NARATAN
ns explained above.  As the Tocome-tex Act of 1922 lays down no  Bmanaa

period of Tnitation for the issuwe of a demand notice under section 29 Dro
after the sum paysble hag been determined, the Income-tax Officer u.
has power eyen now to wake the demand without inveking section 84, Con-

MISSIONER 0¥
{(h} Seetion #0 deals with the rectification of mistakes apparent INcome-

frotn the record, Tno tho present cagse there was no mistake in the ¥aX, Braaw
wssesainent, bul only an omission to take the subsequent steps necessary AND OBRISEA,
for the recovers of the mnount due.  Moreover, the fact that the period
ol limitation within whieh section 85 must be applied is reckoned
{rosn the date of the dermend being mads, implies that the section can
iy opernte alter a demand has been made, while in the present case
Vhe demmmnd war omitbed,

5. T6 s snbmitted that this view of the law is supported by the
decision of the Madras High Court, dated the 26th September, 1928, in
Rolorenen Cnse noo 4 of 1928, Commissioner of Ineome-tax, Madres, v.
M, 8. 8. Chidwmbaram Chettiar and Meyappe Chettinr ().

6. I may  mention that if the High Court sccepts  this - view,
T propose in exercise of my powers of roview to cance] the assesement
ander seetion 34 and to direet the Income-tax Officer o issus 8 demand
matice {or the ineome-tax and super-tug previously assessed, bub not
Adernanded.

K. P. Jayaswal, for the assessee: There was no
proper notice of demand as contemplated by section
29 of the Act. Although the legislature has not pres-
cribed any period of limitation for a notice nnder
section 29, it has to be inferred from the prescribed
form which conteraplates the issue of a demand notice
in the year of assessment. The Commissioner is
wrong in saying that, in the absence of an express
provision prescribing limitation, he can make 2
demand any time after the current year. The Act
shonld be construed in favour of the ascessee. ’

Sultun - Ahmed, Government Advocate, for the
Crown: . There is no period of limitation prescribel
for the making of a demand under . section 29.
Wherever any limitation is prescribed in the Aect ic
is provided for.in the proper sections. ~ The omisgion

(1) (1924) M. W. N. 35; 79 Ttk Ces. 798,



1925,

RaTa
RAIENDRA
NARAYAN
BRANTA

DEeo

v.
Com-
MISSIONER OF

Incoue-
TAX, DBiHAR
AND ORISSA.

16 THE INDIAN LAW REPORTS, [voL. V.

in the case of a notice under section 29 leads necessarily
to the conclusion that the legislature did not intend
to prescribe any limitation in such a case. The
prescribed form cannot regulate the period of limita-
tion. There must be some express provision in the
statute to limit the period.

Jayaswal, in reply :  The legislature has not pro-
vided for a situation arising from non-service of
notice in the current year. That omission is delibe-
rate and significant. The prescribed form is a part
of the notice itself. '

Dawson Mrurer, C. J.: The only question in
this case is whether the assessee can escape payment
of income-tax and super-tax assessed at Rs. 3,898 for
the financial year 1922-23 on the ground that the
demand notice issued to him claiming payment of the
tax was not issued during the financial vear for which
the tax was payable. What happened was that for
the previous year (1921-22) he had been assessed for
income-tax and super-tax at a sum of over Rs. 18,000.
That was under the Act of 1918. Under the provi-
sions then in force the assessment was in all cases a
provisional one based on the previous year’s income
but liable to adjustment when the actual income for
the year in question came to be known. It so
happened that the income for that year 1921-22 had
been provisionally assessed at a sum very much larger
than the actnal income turned out. In fact the
actual income for 1921-22 produced a tax and super
tax amounting together to only Rs. 3,898, There was
therefore a balance due to the assessee on adjustment
of over Rs. 14,000. That balance was ascertained
after taking into consideration the return made by
the assessee of his actual income for the year 1921-22.
The return was made for the purpose of ascertaining

‘the income for the next succeeding year, that ig,to

say the year which began in April 1992, That year
came under the new Acu of 1922 by which the provi-
sional adjustments were abandoned and a different
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method of adjustment was adopted, namely, tha
income for any financial year was based once and for
all upon the actual income of the previous year

Accordingly on the 1st November 1922, the assessco
whose return was accepted was served with a notice
intimating that in respect of the income of the previous
year he was entitled to a refund of Rs 14,277. That
sum was the surplus which he had paid for the pre-
vious year over and above that which, as it turned
out, he was liable to pay upon the actual income
earned. When that notice was issued it was pe:-
fectly clear from the form of it that the income for
the year 1922-23 which was based upon exactly the
same assessment would also be taxed and super-tax-d
to the extent of Rs. 3,898 but for some reason or other
no actual demand for payment of that sum for 1922-
23 was made at that time. This appears to have been
discovered sometime before January 1924 and on the
26th of that month the income-tax officer, finding that
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no income-tax had been paid by the assessee in regpect

of the year 1922-23, treated the case as one under
section 34 of the Income-tax Act, 1922, which provides
for cases where no assessment has been made or wherc
certain items of income have ‘not been taken ‘into
account in making the previous assessment. The
section ﬁrovidea in effect that in such a.case where
income has escaped assessment or has been assessed
at too low a rate for any year the income-tax officer
may, at any.time within one year of the end of that
year, serve on the person liable to pay tax notice
containing the requirements which may be included
in a notice under sub-section (2) of section 22 and maj
proceed to agsess or re-assess such income. Tf that

were the real state of affairs and no assessment had
in fact been made for the year 1922-23 then no doubt

section 34 would apply and the notice which was issued
under that section, on the 26th January 1924, would

be a notice issued within the time prescribed for that
purpose under Thafsection. Here again it was-obviot

to the assessee that he had b

‘ : e een a55ess
the aftount, of R 3,508 for the year
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that although no demand in the prescribed form for
the income-tax for that vear was served, there waa"
in fact an intimation to the assessee on two occasions,
namely, on the 1st November 1922 and the 26th Jaxn-
nary, 1924, of what the amount of the income-tax
pavable by him was. .

The Income-tax Commissioner before whom the
case came eventually and who stated a case for the
High Court considered that this was not a case to
which section 34 applied, that is to say he did nos
think it was a case where no assessment had been ma le
for the voar in question or where any part of fhe
income profits or gains had escaped assessment, for
an assessment had actually been made. Therefore
upon the case stated we must take it that the facts
do not disclose a case coming within section 34. Then
on the 9th June, 1924, the assessee having talken excey, -
tion to the demand under section 34 a fresh notice
was issued in the ordinary form prescribed under tha
Act. demanding the income-tax for the year 1922-23,
It will be seen that this notice was issued something
more than a year after the expiration of the year of
assessment and the assessee contends that that is too
late to make any demand vnder the provisions of sec-

tion 29 of the Act. Section 29 of the Act provides

that

*“When the Income-tax Officer has determined & sum fo be payable
by an sssessee under secbion 28, or when an order has hboch passed
under subsscotion (#) of section 25 or section 2B for the payment of
a penalty, the Ineome-tax Officer shall serve on thé assessce a notice
of demand in the preseribed form specifying the sum so payable.”

The first thing to be observed is that no period within
which such a notice demanding income-tax is to be
issued is prescribed in the Act and thercfore prima
facie a notice issued about 14 months after the expi-
ration of the year of assessment would not necessarily
be too late. The assessee, however, relies upon the
form under which the demand referred to under sec-
tion 29 is to be made. That fornFis Headed

1922“ Notice of derfland under scotion 20 of the Incomotex Act,
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Tt begins thus '« 1928,
‘ You have been asgessed for the current year to incomeltsx - Ruga-
amounting to Re..ovvni v " RATENDRA

and so on. The learned Ceunsel for the assessee con  TAmawAN
tends that that form clearly indicates that the demand gy
can only be made during the current year, that is to  ».
say the year in respect of which the income-tax is pay ?(?\“;R or
able. No doubt in the ordinary course the form" “Iim{m_ !
prescribed would be quite applicable because assess- rax, Biasr
ments are generally made as soon as possible afteri™ Omsss.
the commencement of the financial year and the_ Dawson
demand notices are sent out in the ordinary course socn Ymres: O
after the assessment is made. I cannot believe, how-

ever, that it was intended by prescribing a form of’

notice of this sort to create a limitation period within

which such notice must be given. If it had been the-
intention of the legislature to prescribe a period of -
limitation for such notices I think that such an im-

portant provision would have found place in the body

of the Act itself indicating that intention. In othce’
sections of the Act we do find that where certain

notices have to be given the period within which the 7

have to be given is prescribed. But so far as section

29 is concerned no period at all is prescribed in the

Act.  Again it is quite possible that in certain cases

no demand could be made within the actual year for

which the tax is payable. ~Provision is made for div-

putes which may arise as to the acceptance or rejec-

tion of the assessee’s return. If his.return is not
accepted then an enquiry takes place, evidence may

he demanded of him and much time may be expended

in carrying on the enquiry, and it is quite possiblo

that such enquiry would not terminate until after the

year of assessment and I do not think it can be
suggested that hecause the ordinary form prescribed

Tor such a demand contemplates that it will be issued

during the current year of assessment, it is tant-

smount to an enactment, that it canmot be issued
afterwards, If any part of the form should not be
applicable to_the particular facts of the case then-1
presume it can be altered in the ordinary course before
the form is senf out, but the mere fact

5
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preseribed under the Act does not seem o me to car'v
with it the result that unless everything is done
exactly as provided by the form it is of no force and
effect.  Although no time is prescribed for issuing
the netice in question I suppose it may be said that
such a notice must be issued within a reasonable time.
What would be a reasonable time might vary
according to circumstances. In the present case it
was, as 1 have already said, about 14 months after
the expiry of the year of assessment but from Novem-
ber of the year of assessment the assessee had in fact
had notice, although no formal demand was made upon
him, of the amount for which he had been assessed to
income-tax for that year, and again he had notice
the following January showing that a demand was
being made upon him for payment of the same sum on
the ground that no previcus assessment had been made.
In these circumstances it seems to me that the notice
was issued within a reasonable time. There is no
period of limitation in the Act and I do not think :n
the circumstances the assessee should be allowed to
escape payment of that which is justly due from him.
I think that in this case the costs should be paid by
the assessee who asked for a case to be stated. Having
regard to the small amount in dispute we assess the
hearing-fee at Rs. 150. :

Macpuerson J.—I agree.

REFERENCE UNDER THE INCOME-
TAX AGT, 1922, |

Before Dawson Miller, C.J., and Md(:phe'r&on, J,
AMBIKA PRASAD SINGH

: v.
THE COMMISSIONER FOR INCOME-TAX, BIHAR

AND ORIBSA.*
Income-tax Act, 1922 (At XI of 1929), scetion 14(1)—-
Scope of. R '
- The whole object of section 14 is to exempt from taxation
in the hands of an individual that which has already been taxed

* Miscellpneous Judicial Case np. 147 of 1994



