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Code of Civil Proeedm e, 1908 ( i  ct V of 1908), Order X X I, 
rule 22(<i)-~~S(‘op6. of— Promso, meaning of—-Subsequent 
application for oxeiMlion more than a year after the last order 
ill pfevious exeeuiiori—whether notice necessary:

Order X X I ,  rule 22(a), applies to every application for 
execntvion and not merely to tlie first application. It follows, 
tlierefore, Biibject to the proviso to that rule, that whenever m. 
applicationj whether it be.the.first or any subsequent applica- 
tioUj is made more than one year after the date .of the decree; 
the court is bound to issue tlie notice referred to in that rule 
to the person against whom execution is applied for.

Therefore, in every case where an application for execu
tion is nuide more tliari a year after the last order made 
against the judgrnenfc-debtor in any previous application, a 
fresh notice: must be served. :  ̂  ̂ ^

Mahadeo S in gh y . Dhohi Singh overruled.
*  Appeal froxri Appellate Or€cr iio, of 1924, from a decifiion of 

W. Thi'uiliuin AU Khaii, Suhordiuate Judga oi Moxighyr, dated thOi 
2tHli Miurc.li. u (■[GC.ifiiun of B. Dwai'ka Prusftd, MuQsif ol
3 e g u m 'a i, dated, tte  12 %

(1) (1923) I. li. 11. 2 Pot. 916.
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The facts of the case material to this report are 
stated in following Order.

Koss AND Kulwant Sahay, JJ,— The question is whether the 
present (the eighth) application, for execution of a decree passed in 191B, 
which was made on tlie 11th of April, 1923, is barred by time. The 

> Court of appeal below, reversing tlie decision of the Munsif, held that 
it was not barred. The question depends upon whether limitation was 
saved by the issue of notice under Order X X I, rule 22, in the seventh 
application for execution on the 9th of November, 1922.

The learned Vakil for the appellant concedes that if this notice 
was required to be issued by the Code of Civil Procedure of 1908, then 
the case is governed by Article 182, clausa (6), of the schedule to the 
Limitation Act; and the present application is within time. He 
contends, however, that inasmuch as on the fifth application for execution 
notice under Order X X I, rule 22, was issued, it was no longer necessa/y 
to issue any further* notice under that rule and, consequently, the 
issue of notice under Order X X I, rule 22, on the 9th of November, 1922, 
was not required by the Code of Civil Procedure and Article 182, 
clause (6), has no application. He relies in support of this contention 
on a decision of a Division Bench of this Court in Mahadeo Singh v. 
Dhobi Singh (1). In our opinion Order XXI, rule 22, is general and 
requires notice to issue in any case where the application for execution 
is made more than one year after the date of the decree, except us 
provided in. the proviso. The proviso lays dovjn that bo svich notice 
shall be neccssary if the application is made wijihin one year fro;n 
the date of the last order against the party, against whom the execution 
is applied for, made on any previous application for execution. Now 
the seventh application for execution, in which the notice which is 
said to have been unnecessary was issued, was rtiade on the 13th of 
May, 1922. The last order against the judgment-debtor mada on a 
previous application for execution was passed on the 20th of February, 
1920, when attachment and notice under Order X X I, rule 66, were 
issued; but, as that order was made more than one year before the 
seventh application for execution, it was, in our opinion, necessary that 
notice under Order XXI, rule 22, should have been given on the seventh 
application also. Consequently the issue of that notic& was required 
by the Code of Civil Procedure and Article 186, clause (6), applies and 
the appeal should be dismissed. In Mahadeo Singh v. Dhohi Singh 
the execution was against the legal representative of the judgment-debtor 
and notice had therefore been issued under Order X X I, rule 22(2)(/)), 
and that notice did not need to bo repeated; but the facts of the case 
show that if our reading of the proviso is correct and the lant 
clause,

“ if upon a previous application for execution against the same person the Court 
has ordered execution to issue against him " ,

. applies only to the clause immediately preceding, i.e., to the case 
contemplated in clause (b) of the rule, then a fresh notice under 
clause (a) was necessary. Our opinion therefore differs from that 
decision and under the rules of the Court the (iase Jjas te> be referrad 
to a Full Bench for a decision of the questim whether when notice
Hinumiiiiimwai  .... 11 «—"Ir n-n .-n ...   ■  ---   J ̂  ■...........  

(X)'(1923) I. Jj. E. 3 P # , 916.



under Order X X I, rule 22(1) (a), lias once been issued it is or is uot 1925.
necessary to issue a frosli noticc if the application for execution ib —----------- —
made iiixtre than one year after the date of the last order against the Aditya. 
party ft}i;ainst whom execution is apphed for, made on a previous P h a s . AD 
application for execution. SiNGH

V.
Let tlie papers be planed before hia Xjordship the Chief Justioc. Raji

Shiv Namin Bose, for the appellant: No notice
of subsequent applications for execution was necessary 
under Order X X I, rule 22, so as to save limitation 
under Article 182(?;). When once a notice has been 
issued the rule exha,usts itself and no fresh notice of 
any subsequent application is required by law. The 
only object of giving a notice under Order X XI, rule 
22, is to protect the judgment-debtor or his representa
tive from bein^ lulled into a sense of a security [see 
Mahadeo Singh v. Dhobi Singh 0 .  Mungal Prasad 
Dichit Y. Girija Kant Lahirii^) was also referred 
to I 1 rely on Erava y . Sidram a Fasarei^) m 
support of the proposition that the intention of the 
legislature in enacting the rule was to give the 
judgment-debtor an opportunity to pay up and when 
once a notice has been issued, the object is served.

Satyendra Nath Banerjee, for the respondent.
D a w s o n  M i l l e r ,  C .  J.—-This case has been 

referred to the Full Bench, because the learned Judges 
before whom it came took a different view from that 
expresj-ed in the earlier case of Mahadeo Singh v.
Dhohi Singh{^).

The question for determiDation is whether a peti
tion for execution filed, on the lltli April 1923, is time- 
barred or not. The facts which it is necessary to refer 
to in order to appreciate the question in dispute are 
shortly as follows,:, , -

The decree which is the sub j eet of the present 
application for execution was passed ia favoiir of the

(1) (v m )  I. L. U. 2 Put. 016.
(2) (18B2) I. L.'*‘ IL 8*\Jal. i31; L. U B I A. 123.
(:i) (1807) I. L. R. 2j. Bom. 424 {,4.32) I . B*
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1925._____ _ respondents in the year 1913. After five applications
Aditya for execution which left the decree luisatisfied a sixth 

p E A s A D execution petition was filed on the 1st December, 1919.
Singh order for attachment of some of the judgement
Ram • debtor''1-; property was made in those proceedings on 

Naeayan the 26th February, 1920, and in April the property 
was sold. The sale, however, was set aside on the 

D a w s o n  9,̂ :th Aiigiist following and that execution case then 
 ̂ came to an end. It should be noted that the last order

passed against the judgment-debtor in that execution 
case was the order for attachment of the 26th Feb
ruary, 1920. That is the only date which is of any 
importance in that execution case in considering the 
present question. A seventh application for execu
tion was filed on the iSth May, 1.922, and in that case 
a. notice M̂as issued under Order XXI, rule 22, on the 
9th November, 1922. That notice appears to have been 
served on or before the 29th November of the same 
year. An objection was afterwards taken in that 
execution case by the jiidgment-debtor to the effect 
that the petition for execution was not in accordance 
with law. The objection was sustained and the case 
was dismissed on the 10th February, 1923. The 
present execution case which is the eighth was filed 
on the 11th April, 1923. That application was made 
within three years of the previous one but more than 
three years from the date of applying to take any step- 
in-aid of execution in the sixth execution case.

The learned Munsif decided that as the seventh 
application for execution was not according to law, 
it did not create a fresh starting point for limitation. 
He accordingly dismissed the present application.

The learned Subordinate Judge on appeal came 
to the conclusion that although the application itself 
in the seventh case may not have been according to law 
still an order had been pa,ssed in those proceedings on 
the 9th November, 1922’ as required by Order XXI. 
rule 22, and, therefore, under clause (6’) of article 182 
of the Limitation Act a fresh period (Tf limitation of 
three years begaji to run from that date. From that

4 THE INDIAN LAW REPOBTS, [vOL. V.



decision there was an. appeal to this Court. The 
appeal was heard by a Bench of two judges ŵ ho came 
to the conclusion that the order of the 9th November, Pbasau
1922, passed in the seyenth application for execution 
was an order required by the Code of Civil Procedure 
within the meaning of Article 182 of the Limitation Narayan 
Act, and, therefore, the present application, which 
Avas within three years, in fact within one year from Daavson 
that order, we,s in time. As, however, there was ’̂•'̂•
prev^ous decision of this Court to which I have 
referred, which too took a different view, the case was 
referred to this Bench.

The only question for determination in this 
appeal is whether in the circumstances which I have 
stated the order passed on the 9th November, 1922, 
ordering notice to issue under Order XXI, rule 22, 
was a notice required by the Code within the meaning 
of the sixth clause of Article 182. I perhaps ought to 
mention that it is no longer contended that that notice 
if required by the Code is bad merely on the ground 
that the seventh execution petition filed on the 13th 
May, 1922, was not in accordance with law.

Order X X I, rule 22, provides as follows:
“ Where an applieation for Gxecution is made—
(tt) more tlian fino year from the date of the decree} or

(b) a<'airiKt the logal ropn'scrvtativc of a party to the decree, the 
Court executing the decroo. shall 'issue a riotico to the person against 
v/hoin execution is applied for requiring him to show cause on a date 
to be fixed, why the (Igcu-i'c should not bo, exocuted against him.”

There is a proviso to that rule which makes it un- 
I'jecessary that a notice should be issued in certain 
cases but before dealiug with that it is neGessary to 
see what is included under the rule itself apart from 

^'theproviso.;' '
The argumout of the learned Vakil who appears 

ou behalf of the a])[)elh\nt is that imder the rale which 
I have just r|uotecl it is necessary to issue notice in 
execution ijlrocecdings once, and once only, and when 
that has been done no further notice is required to be

VOL. V ,] PATNA SERIES, 5



issued even if tlie subsequent execution proceedings 
A d i t v a  should have been more than a year or even up to three 

P r a s a d  years from the date when any order was passed against 
S i n g h  the judgment-debtor in any previous execution, 

aud tho issue of such a notice therefore did 
Nakayan not come within clause {6) of Article 182 so as to 

D a s . c^r^ye limitation. Now, so to interpret the rule is, 
D a w s o n  iu 'my opinion, to introduce words ,'into it which 

MiLLEii, c.J. Jq exist.- The rule applies to an application 
for execution and that to my mind must 
include, unless the contrary should appear, every 
application for execution and not merely the first 
application. It follows, therefore, in m'y opinion, 
that wherever an application for execution, whether 
it be the first or any subsequent application, is made 
more than one year after the date of the decree, the 
Court is bound to issue the notice referred to, to the 
person against whom execution is applied for, unless 
the proviso makes it unnecessary. The present case 
therefore appears to come directly within the wording 
of the rule. It is not contended in this case that 
there is anything in the proviso which would make 
it unnecessary for the Court to issue the notice but 
we are asked to say that the intention of the Legisla
ture must have been to require only one notice to be 
issued and no more. If that was in fact the intention 
of the Legislature, and I see no reason why it should 
be so, they have expressed that intention in every 
unhappy language, for there is nothing in the language 
of the rule to limit its operation to the first or any 
other application. But a reference to the proviso 
seems to me to make it clear that a fresh notice was 
contemplated as necessary even in subsequent appli
cations except in so far as the proviso renders that 
course unnecessary. The proviso to the rule reads 
thus :

“  Provided thut no sxTcli notice sliali bo ni'ei'ssary iu t‘,on«0(jU(meo 
.of more than one year having elapsed between the date of the tlecroo 

..and the application for .execution if the applieation ia ituule witliin one 
year from the date of the last order against. th  ̂ park,' against whom 
the execution is applied for made on any previous application for 
execution or in consequeace of the application being made against the

6 THE INBIAN LAW REPORTS, tvOL.



legal represeiitative of the jurlgment-debtor, if upon a previous application 1925.
for execution figaiuBt the same person the Court has ordered exeovition

VOL. V .] PATNA SERIES. 7

to issue against him.”  A d t t y aPrasad
But for that proviso it would be necessary to issue Singh 
the notice in every case whether it he the first, second. 
cr third or later application where it is made more n.4jiayan 
than a year after the decree. The Legislature has 
considered, however, that if the party has had notice D a w s o n  

bv some order being made against him in some 
vioiis execution case, then within a year of that order 
no further notice should be required. That seems to 
me to be the intention and object of the rule as a whole.
Again, with regard to the legal representative, it is 
provided in his case that notice to him need not be 
given solely because he is the illegal representative, 
if upon a previous application for execution against 
him the Court has ordered execution to issue. But 
even although he is a legal representative he may still 
come under chmse (a) of the rule subject to the proviso 
relating to that part of the rule.

The learned Judges in the
Singh v. Dhobi Singh ( )̂] appear to me, with great
respect, to have taken somew

3revious case \_Mahadeo

lat too narrow a view
of the meaning of Order XXI, rule 22 They stated 

The object of the rule is merely to protect the judg- 
meiit-debtor or his legal representative from being 
lulled into a sense of security by the decree-holder’s 
delay in executing his decree; but once the original 
decree has been put into execution and a notice has 
been served under rule 22 indicating his intention to 
proceed to execution it does not seem to me that 
it is contemplated by rule 22 that a fresh notice must 
be served for every execution application made liiore 
than one year after the last order against the 
ju d g m en t-d eb torW ith  great respect to the 
learned J'lidges who decided that case I find myself 
unable to agree and I think that the proper inter
pretation of Order X X I, rule 22, is that which I 
lave already indicated, namely, that in every cas®

^ (1) (1923) L  L . 1̂ . 2 P^t,^X6. ' '
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where an application is made more than a year after 
the last order made against the jxidgment-debtor in 
any. previous execution, then a fresh notice must be 
served.

In my opinion this appeal should be dismissed 
'vvith costs to the respondents to be paid by the 
appellant.

JwALA Prasad, J .— I agree. 
Das, J’,-—I also agree.

A ffea l dismissed.

A P P E L L A T E  CiVILv

Before Das and Ross, J.J.

SUBEDAE BAI

. D .  . .

3UMBILAS BAL*

Estates PaHition Aot, 1897 (Ben. Act V of 1897), section 
119~suit by a tenant eontesting an order made under Chapler. 
VI— whether section 119 a bar.

In a partition proceeding tlie Deputy ColIeGtor recorded 
certain land as the plaintiffs’ kaslit land but on appeal tlie 
Collector ordered that the land should be; recorded in the 
kliasra as zerait, and the partition was made accordingly. The 
plaintiffs, therefore, broi3g'hfc the present suit on the allegation 
that the disputed land was their ancestral guzashta kasht 
land from before the time when their ancestor acquired a share 
in the proprietary interest in the village. The defence was 
inier alia that the suit was barred by the provisions of section 
119, Estates Partition Act, 1897.

that the suit was maintainable as section 119̂^̂  ̂
Estates Partition Act, does not bar a suit contesting an order 
made under Chapter V I of the Act.

* Appeal from .Appellate Decree no. 1062 of 1022, irom a decision 
of J. F. ‘W. James, Esq., i.e.s., District Judge^f StfShabad, dated the 
22nd May, 1922, reversing a decision of M. Saiyid H a sm , Additiona 
Subordinate Judge of Shtihabadj dated the 21st July, 198|.,


