
1927. arranged for tlie delivery of the revolver on approval 
^  on the 25th March, and that it was he vdio settled the 

Empeuou price between the 19th and the 23rd June the inference 
is irresistible that he had control over the revolver and 
was in joint possession of it on the 28th June. It is 
also quite elear that upon the evidence on the record 

Mdllick, a conviction for abetment under section 109 o f the 
Indian Penal Code read with section 19 of the Indian 
Arms Act would be justifiable if  liy any cha-nce tlie 
substantive charges failed.

In my opinion the evidence is quite sufficient to 
shew that both Ghulam Nabi and G.iiTilam Husain 
were in possession of the revolver in, March and in 
June 1925 and tliat they sold tlie same to Bri j Behari 
LaL,

Therefore the conviction of (-Ihulani Husain by 
the City Magistrate under section 19 of the Arms Act 
was, in my opinion, correct.

The result is that agreeing with the learned 
Sessions J'udge we affiriii the acquittal of Muliammad 
Hussain but disagreeing with him we set aside the 
acquittal of Ghulam Husain and Ghulam Nabi and 
restore the convictions entered by the City Magistrate 
and affirm the sentences passed by him.

W ort, J.— I agree.
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;  bôm ar  sin g..

 ̂ PEONANBAH CTASAD SINGH.^
Limitation Act, 1908 (Acf IX of 1908), Sdi(nM& 1, 

A rticles 183. and 1^^— final decree in a mortgage sidt, appli­
cation to enforce, whether is an a/ppUcation: for execiMon--- 
proper article appKcaUe— preUminary dMree, (vppetd 
pud decree, execution of— termims a qm-^Articlo 182(;?) 

: rneaning of

fTom Oviginal Ordet no. 168 oi 1926, from an order of 
babu Kaixila Prasad , Suborainatfi -Tudgo of I’at.mi, dfttfid tBo 17th



;An application for enforcing a final decree for sale in ® 1927.
mortgage suit is an application for execution and is governed''^':”'™ '“ 
by Article 182, and not by Article 181 of the IjimitatioH Act,
1 9 0 8 . ' ,  '■ V, S

Balwant Singh -v. Budh Singh (1), disiinroislied. Deonandan
A preliminary decree in a mortgage suit was passed on Bingh. 

23rd August, 1921, and there was an appeal against this 
decree to the High Coui”t. During the pendency of the appeal, 
the mortgagee decree-holder obtained a final decree for sale 
under Order XXXIV, rule 5 -Code of Civii Procedure, 1908,
The a,ppeai to the High Court was dismissed on the 39th of 
October, 1925. The clecree-holder filed the present application 
for execution of the final decree on 2nd February, 1926. The 
jadgment-debtor contended that the apphcation was barred by 
limitation. ■: - ‘

Held, that limitation ran from the date of the final disposal 
of the appeal by the High Qonrt, and, therefore, that the 
aj)plication for execution was within time.

Held, further, that the words “ where there has been an 
appeal” in clause (S) of Article 182 do not mean that the 
appeal must be against the decree, sought to be executed, bilt 
imply thatr if there has been an appeal 'W’hich in any way 
imperils the decree sought to be executed then the date of 
the final disposal of the appeal should be the date from which 
the period of limitation ought to be computed.

Qhristiaiui Sens Lam  v. Banmashi Prashad Chowdliiiryî ) ̂ 
not followed.
; : i V. LaZ (3), distingni

AsKfaq Musiyain v, Gami Sahai (̂ )v followed '
: : j%j|>eaĥ b the ju^ment-debtors//^ ^
; :THis; was;̂  a il: an order of : tBe-;;

SubordiBate Jndge of Patna,:: dated the I7tll M ay,:
1926, disiBissi2ig' llie judgment-debtors’ objections to 
the execution of a decree. A  preliminary mortgage 
decree was passed on tlie 23rd August,, 1921. There 
was an appeal against this decree to the High Court 
by tlie defendants. During the pendency of the 
appeal the mortgagee decree-holder obtained a final
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! • decree for sale under tlie pro'v:isioi)s of Order X X X IV ,
. SoHAR. I'ule 5, o f the Code o f Civil Procediire on the 28tli
■ Singh October, 1922. The appeal to the High Court against

nrÂAM-r>AK preliminary decree was dismissed on the 29th of 
Octooer, 1925. The present application for execu- 

S i n g h ,  tion was made on the 2nd February, 1926. The
principal objection of the jiidgment-debtors was that 
the application was barred by limitation. The 
learned Subordinate Judge has held tliat, mlder elause 

o f  Article 182 of the Schedule to the Limitation 
Act time began to run from the date of the decree of 
the High Court, and the appliea,tion was, therefore, 
not barred by limitation.

It was contended on behalf of the appellants that 
the Article applicable was Article 181 and not Article 
182. It was next contended that i f  Article 182 
applied, then time should be computed from the date 
or the final decree, 28th October, 1922, and not 
from'the • date of the decree o f  the High Court in the 
appeal against the preliminary decree,

pMgli S. Lai), for
the appellants.

N . C. Sinha and P . SmIui, ior the respondents.

K u l WANt  Sa h a y , J The argument o f the 
learned Gotinsel for the appellants is, thalvin a mort­
gage decree the application to enforce the decree is 
■not an application in execution, but it is an applica­
tion to carry out tbe decree, and as no period of iniita- 
tion is provided elsewhere in the Indian Liniitatiion 
Act for such an application, Articde 181. is tlic <jnly 
Article Which can apply. The rpoint ^for deciBion 
therefore, is as to whetlier an a])plication to enforce 

s a mortgage decree for sale is an application iw (jxocu- 
tion. It is contended tliat the provisions o f the Trans­
fer-of Property Act relating to the [)assii.ig o f decrees 
for sale and making orders absolute for saii) contained 
in sections 8& and 89 of the Act, have been transferred 
to the Code of Civil Procedure and the provisions of
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K u ltv a n t  
Sahat, J-

Order X X X IV  are self-contained and the enforcement 1027. 
o f  a final decree for sale under Order X X X IV , rule 
which took the place o f the order absolute for sale singh
under the Transfer o f Property Act, is not an execu- u.
tion o f the decree but simply amounts to carrying out 
the order for sale, and the application for carrying singĥ
out the order for sale is governed by Article 181 of 
the Indian Limitation Act.

I  am of opinion that this contention is not sound.
The transfer o f the provisions of the Transfer of P ro­
perty Act to the Code of Civil Procedure did not in 
any way affect the period of limitation for execution 
o f a decree passed under Order X X X IV , rule 5 o f the 
Code. A  final decree for sale under Order X X X IV , 
rule 5 strands in the same position as any other decree 
for sale that might be passed by a Civil Court. The 
provisions as regards execution o f decrees are con­
tained in part I I  and in Order X X I  of the Code of 
Civil Procedure. Section 51 o f the Code confers upon 
the Court the power to order-execution of a decree by 
attachment and sale or by sale without attachment 
o f any property. Order X X I , rule 11, sub-rule (2), 
prescribes the particulars which an application for 
execution should contain, and one of the particulars 
prescribed is contained in clause (j) , viz., the mode in 
which the assistance of the Court is required, whether 
by the attachment and sale or by the sale without 
attachment o f any property. The provisions o f Sec­
tion 51 and Order X X I , rule 11, therefore, contem­
plate the execution of a final decree for sale made 
under the provisions of Order X X X IV , rule 5, o f the 
Code. Mr. Pugh contends that a final decree for sale 
itself contains an order for sale and it is not necessary 
to make an application to the Court executing the 
decree for an order for sale. It is, however, to be 
noted that an application for exeeution o f a decree 
under Order X X I , rule I I ,  does not necessarily ask the 
Court to make an order for sale, it may merely ask 
the Court to effect the sale without attachment o f the 
oroperty which had been ordered to be sold in the 
inafdecree for sale under Order X X X IV , rule 5.



Reference is made to tlie decision of the Allahabad 
"soauT"" High Court in Bahvant Singh 2). Budh Singh (i). In 

Stngh that case an appIiGation for execution o f a final decree 
for sale in a mortgage suit was pending, and d̂ urino; 
the pendency of that application a suit was instituted 

s'mijH. to set aside'tke decree on the ground of fraud. The 
execution was stayed hy an order dated the 9th Becem- 

during the pendency of the suit. The suit 
was dismissed ni April 1915 and an appeal against 
the decree dismissing the suit was also dismissed in 
April 1917. The next application for execution was 
made on the 11th June 1918. Their Lordships of the 
Allahabad High Court observed; “ I f  we assume 
(and we think that it may fairly be so assumed) that 
the present application is one in continuation of the 
former, even then Article 181 of the Limitation Act 
must apply, and it was necessary for the appellant 
to come into Court within three years of the removal 
of the bar which presented his carrying on the execu­
tion of his decree. That bar was removed by the 
decision of the first Court on the 26th o f April 1915” . 
Now, their Lordships applied Article 181 not to the 
application to enforce the decree but to an application 
to continue a previous execution which had been 
stayed. I  am of opinion that applications for en­
forcing final decrees for sale in mortgage suits are 
applications for execution and are governed by Article 
182 and not by Article 181 of the Scheduie to the 
Indian: Limitation Act.

' The second contention of the learned counsel for 
the appellants is that the words “ when there has been 
an appeal’ ’ in Article 182. refer to an appeal against 
the decree which is sought to be executed, and that, 
in order to enable the decree-liolder to compute the 
period of limitation fp m  the date of the decree of 
the Appellate Court, it is necessary that the appeal 
sliould be against the decree which is sought to be 
executed and not against any other decree,^ In the 
present case the apoeal to the High Court was against
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tlie preliminary decree whicli had been made on tlie '
23rd of August, 1921, and not against tlie final decree ŝ mab " 
wliicli was made on the 28tli October, 1922, and whicli Sinoh 
is iio¥/ sought to be executed. Clause (2) o f Article 182 ^

•I ^  \ /  D e o n a n d a nprescribes: Peasad
“  (where there has been an appeal) the date of the final deci’ee or Sin git. 

Older of the Appellate Court, or the withdrawal of the appeal.”  KuLWiVT

There is nothing here to show that the appeal must 
be a.gaiiist the decree sought to be executed. In my 
opinion the intention of the Legislature in making 
this provision was that if  an appeal in any way im­
perils the decree sought to be executed then the date of 
the final disposal of the appeal should be the date from 
'which the period of limitation ought to be computed,

Mr. Pugh refers to Christiana Sens Law th 
BanarasM Fro shad Choivdhuff ( )̂. In that case the 
plaintiff sued a number o f defendants on a mortgage, 
and obtained a decree against all the defendants 
excepting defendants nos. 24-26 whose property was 
exempted from liability and the plaintiff was directed 
to pay their costs. Therefore, there were two decrees 
in the suit: (1) a mortgage decree in favour o f the 
plaintiffs against all the defendants other tharn the 
defendants 24-26, and {2) there was another decree 
for costs in favour o f the defendants 24-26 against 
the plaintiff. The defenda.nts, other than the defend­
ants 24-26, preferred an appeal against the decree 
which was passed against them. The defendants 
; 24-26 applied for execution of their decree for costs 
against the plaintiff after the disposal of the appeal 
o f the other defendants. The application was made 
beyond three years from the date of the original decree.
It"was held that the appeal of the other defendants 
did not save the decree o f the defendants 24 to 26 from 
the bar of limitation^ and their Lordships observed 
that the words ‘ ‘where there 'haS: been an appeal’ ’ in ; 
Artide-viS^^  ̂ there has been ;
an appeal against a decree or order for the execution of 
which the application is made This is reading
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1927. something into tlie Article wMch is not there. The 
rest o f the judgment o f their Lordships, however,

Singh in that case goes to show that when the appeal imperils 
the whole decree, such an appeal will prevent limita- 
tion running against the judgment debtors who have

S i n g h , not appealed.
Km.WANT Reference has also been made to Rai Brijraj v.
Sahay, J. Nauratan Lai i}). In that case it was held that the 

words ‘ ‘ where there has been an appeal ”  in clause {2) 
of Article 182 means “  where there has been an appeal 
against a decree in the suit ’ ’ and do not include an 
appeal against an order made on an application to set 
aside that decree. This case also does not help the 
appellants in the present case inasmuch as the appeal 
to the High Court in the present case was against the 
decree in the suit.

In Ashfaq Husain v. Gauri Sahai{^) a decree 
for sale was made against several defendants on the 
25th of August, 1900, and an order absolute for sale 
under the provisions of thê  Transfer o f Property Act 
was made on the 21st December, 1901. An applica­
tion was made to set aside the decree by one of the 
defendants against whom the decree was ex parte, and 
it was set, aside as against him on the 11th March, 
1902. Subsequently the suit was tried as against him 
and a decree was made against him on the 15th o f 
August, 1902, and an appeal against that decree was 
dismissed on the 16th November, 1904. On the 27th 
November, 1905, another order absolute for sale was 
made against this defendant. On'thie 21st December, 
1905, application for execution was made against all 
the defendants based on the original decree of the 25th 
August, 1900, on the appellate decree made against 
one of the defendants after restoration of the suit 
against him on the 16th November, 1904, and on the 
two orders absolute for sale dated the 21st Decembei;, 
1901, and 27th November, 1905. Objection was taken 
that the application was barred, and it was held by 
their Lordships of the Privy Council that the decrees
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of the 25tJi August, 1900, and the 16th November,
1904, were steps in granting the plaintiff the relief “ ”
to which he was entitled. The latter decree supple- singh
mented and completed the former and for the first 
time justified the plaintiff in applying for the joint 
execution of the decree, and time under the Limita- singh.
tion Act began to run from the date of the latter decree 
or rather from the date it was made absolute, i.e., the 
27th November, 1905, and consequently the applica- ’
tion was not barred. In the case now, before us the 
final decree for sale which was made on the 28th of 
October, 1922, during the pendency o f the appeal 
against the preliminary decree was clearly imperiled 
by the appeal and the decree made by the H igh Court 
on the 29th October, 1925, clearly supplemented and 
completed the decree of the 28th o f October, 1922.  ̂ In 
my opinion the learned Subordinate Judge was right 
in holding 'that time began to run from the 29th of 
October, 1925, and the application was not barred by 
limitation.

The other objections taken by the judgment- 
debtors related to certain mistakes in the application 
for execution and to the fact that the decree under 
execution was passed against certain dead persons.
The learned Subordinate Judge disallowed these objec­
tions. It now appears that the application for execu­
tion, which is now before us, has been allowed to be dis­
missed and a fresh application has been made correct­
ing the errors which had crept into the present appli­
cation for execution. I t  is not necessary, therefore, 
to consider those objections, and the other objections 
raised by the judgment-debtors need not, therefore, be 
inquired into in the present appeal and they must be 
left open for consideration in the fresh application 
for execution which has been made.

The result is that this appeal is dismissed with
:;,;cost3. „

■ A f f M  dismissed^
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Eoss, J.—I agree.


