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but they provide for different and distinct conditions. 
A  statement for instance which, would not be admis
sible under section 8 may be admissible under section 
32.

The result, therefore, is that in my opinion the 
assessors -and the jury were right in the view which 
they took of the guilt of the appellant. The appel
lant is guilty both of robbery and murder. Having 
regard to the injuries there can be no doubt that it 
was his intention to cause such injuries as would in 
the ordinary course cause death. His motive was 
robbery and he appears to have attacked his victim 
from behind without giving him a chance o f protect
ing himself. I agree with the learned Sessions Judge 
that the sentence of death is the only possible sentence 
and the order of the learned Judge must therefore 
be confirmed.

The conviction for the offences under sections 
392 and 397 are also affirmed but it is unnecessary to 
pass any separate sentence for these offences.

The appeal is dismissed.
W ort, J.— I agree.

A ffe a l  dismissed.
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Penal Code, I860 {Act XI/F  ojf 1860), sections 193 
199— false affidamt by identifier, whether deponent pumsh- 
ahle— Code of Civil ProcedmeyMQS (AM V of 1908), Ord,er 
XIX—service of summons, proof of by idenMfier's

Under Order XIX of the Gode of Civil Frocedure, 1908, 
Mid under the G-eneral Ikileŝ ; Orders of the

*Orimmal Appeal no. 55 of 1927, against an order dated the 6th 
February, 1927, passed by H . B . Beevor, Esq., Sessions Judge of 
Darbhanga..'"'



Patna High Court, the court issuing a suiamons has autho- 1927.
rity to receive an affidavit from an identifier as evidence of .
the fact of service of summons. r,

jffeM, that a false statement in an affidavit ,by an identi- 
fier is punishable under section 193 of the Penal Code if the 
intention of the deponent was that it should be used in a 
judicial proceeding.

Held, further, that the making of a false affi-davit by an 
identifier is also punishable under section 199 which is wider 
than section 192 and applies to any affidavit which the court 
is bound or authorised to receive.

The facts of the case material to tMs report are 
stated in the judgment of Mullick, A. C. J,

L. and iu. iV////a, for the appellant.
C.M. A mrwala, Assistant Government Advocate 

(with him. R! K. Jha), for the Crown.
9th May, M uLLiCK, A. G. J ~TMs IS an : appeal.; TO

section 476B of the Code of Criminal Procedure.
The appellant Kari Gope an applicant in a pro- 
Geeding under Act XIV  of 1920 in wMch the res
pondent MahanthManmohan Das was summoned to 
appear before the Court on the 13tE November, 1926.

It is alleged by the appellant that on the llth 
November, 1926, summons was duly served upon the 
respondent and was refused by him. The respondent 
denies service and says that he was not at h o ^  and 

I that the afB,davit of the peon as we! as the affidavit 
of the identifier were intentionally false.

The learned District Judge has after inquiry 
found that the appellant who was the identifier inten
tionally made a false affi.davit and he has filed a com
plaint for his prosecution for an offence under section 
193 of the Indian Penal Code.

There is evidence to show that the affidavit made 
by the appellant was false. All the witnesses for the 
prosecution were not examined by the court and it 
is not necessary at this stage to say more than- this 
that there is a prirna facie case which must be inves
tigated.
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1927, There is, however, a point of law taken wliicli
Eaei Gopb notice. It is urged that the affidavit o f the

V. identifier was not required for the purpose of proving
Mahante service of summons upon the defendant, that it was

a voluntary declaration and that no prosecution for 
giving false evidence ca,n be based upon it. Any- 

 ̂A? thing"” that we may say will not debar the appellant
“ ■ ‘ from raising the point at his tria.1, and, therefore, 

it will be sufficient here to say that our present view is 
that the prosecution for offences under sections 193 
and 199 of the Indian Penal Code will lie. The affi
davit was sworn before an officer competent to take 
affidavits and the appellant was bound to state the 
truth. It may be that the peon’s affidavit was suffi
cient and that no affidavit was required from an iden
tifier; but if the affidavit was intended to be used in 
a judicial proceeding, then the offence of fabicating 
false evidence within the meaning of section 193 was 
complete. It makes no difference that the affidavit 
was voluntary, Voluntary j^tatements made without 
any intention that the statement may appear in evi- 
dence in a judicial proceeding are not offences; so it 
has been held that a verification in a document not 
requiring to be verified is no offence; also that false 
statements made in an application for rehearing of 
an ex parte decree or for a new trial in a small cause 
court were not criminally punishable. The state
ments in themselves were not evidence and acquired 
no extra weight by being verified.

The in question is also punishable under
section 199, It is clear that the court wa,s authorised 
under the Circular Orders o f the High Court and 
Order X IX  of the Civil Procedure Code to receive an 
affidavit from an identifier as evidence of the fact of 
service of smmnons. Section 199 is wider than 
section 192 and applies to every kind of affidavit"’' 
which the court is bound or authorised to receive: The 
Civil Procedure Code and the Circular Orders o f 
the High Court authorise the court in this instaiice 
to receive the affidavit in question.



The result, therefore, is that tlie appeal will 
be dismissed and the proceedings will be continued 
from the stage at which they were left. v.

W ort, J .— I agree and have nothing to add.
Apfeal dismissed, 

BEViSiONAL GRSMINAL.
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Before Mullick, A.CJ,, and Wort, J. 

MAHANTH BABA BADEI DAS
' May, 13.

' EING-EMPEBGE.* ■ ;
Police i c t /  1861 (Act F o/ 1861), sections 30, 30A and 

32— Licence for procession suhject to conditions— brecteh of 
conditions by processionists— liahility of licensee.

Where an application for a licence to take a procession 
through the town of Patna was granted subject to tile con
dition that no member of the procession carried a latlii or 
sword,

Held, that it was the duty of the licensee to see not only 
that no member of the procession was carrying a lathi at the 
time when the procession started but also that no one subse
quently ioined the procession with a lathi.

The mere fact that section 30A confers upon certain 
officers the power to stop a procession which yiolates the 
condition of a licence does not- reheve the licensee from liis 
duty of strictly complying with the terms of the licence.

The facts of the case jnaterial to this report are 
Stated in the order of Mullick, A. G. J.

S. SiMha {wiih  him P. Varma a.iid D. F.
Yarma), for the petitioner.

Sultan Ahmed, Government Advocate, for the 
Grovm,

Mullick, A . C. J.— The petitioner has been 
sentenced to a fine of Es. 100 under section 32 of

*Orimmal KsYisioii no. 196 of 1927, against an order of G. E. Owon,
Esq., i.G.s., District Magistrate of Patna, dated the 2ad February, 1927, 
confirmiiig an order of Faxle Eahmaa, 2nd ,Qlass Magistrate, Patna 
City, dated tba 14th December, 1926.


