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upon the plaint. But this is not all. Babu Baidyana-
theswar Prasad, the Vakil who appeared for the
aceused in the miscellaneous proceedings, deposes that
the accused was the man who came to answer the
notice issued by the court. There the acoused denied
that he was the person who had filed the haud-note or
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the plaint. Babu Baidyanatheswar had several Mvruex, J.

opportunities of seeing the accused and his evidence
cannot be lightly brushed aside.

The result is that, in my opinion, the assessors
were fully justified, upon the evidence, in believing
the case for the prosecution and the learned Sessions
Judge’s order must, therefore, be affirmed. The
conviction under section 209 of the Indian Penal
Code for making a false claim fraudulently and under
section 471 of the Indian Penal Code for dishonestly
using as genuine a forged hand-note, is upheld.
There 1g no doubt that the accused being himself the
pleintiff knew of the fraundulent nature of the claim
and of the fradulent nature of the hand-note. In
these circumstances  the convictions under both
sections are correct and the sentences are not unduly
severe.

The appeal is dismissed.
Wort, J. T agree.
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1860 (Act XLV of 1860), sections 304, 109—Order to beat
—deceased assuulted with spear and killed.

Although, in a criminal trial, the burden of proof lies in
the first instance upon the prosecution, yet when evidence
has been given on oath by witnesses who profess to have seen
the occurrence and who directly implicate the accused and
ascribe particular acts to them, the evidence is not discredited
merely by reason of u discrepancy here and a discrepancy
there or by reason of the absence of an adequate motive or
by showing that there may be exaggerations in the story
told Ly the prosecution witnesses. G and two others were
charged under section 304 of the Penal Code. The evidence
showed that one of G's companions was armed with a spear
and the other with a lathi; that G gave the order to ** beat *’
P and that the two other thereupon assaulted P so that he
died of his injuries. It was contended that the order given
by G did not include an order to assault P with & spear, and,
therefore, that he could be convicted only of abetting the
offence of causing hurt and not of abetting the offence under
section 304.

Held that G was 1'ighfly' convicted under sections 304/103
of the Penal Code.

This was an appeal against an order made by
the Sessions Judge of Chapra Sentencin% the appel-
lant Ramkhusi to rigorous imprisonment for ten years
for an offence under section 304 of the Indian Penal
Code. The appellant Ghanshyam was sentenced to
rigorous imprisonment for three years and a fine of
Rs. 300 for an offence under section 304 read with
section 109 of the Indian Penal Code. The appellant
Ramautar was sentenced to rigorous imprisonment

for one year for an offence under section 323 of the
Indian Penal Code. - ~

The case of the prosecution was that Ghanshyam,
who was the president of the panchayat of mauza
Sabalpur, set out about 1-30 p.m. on Saturday, the
27th November, 1926 for the house of a kayastha
named Ramlagan who resided in another part of the

- same village. Ghanshyam was accompanied by his

relatives Ramautar and Ramkhusi who resided in  the
same house with him. Ramkhusi was armed with a
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spear and Ramautar and (thanshvam were hoth armed

with lathis. It was said that owing to the conduect of 3, (irias smoss

Ramlagau, which will be presently explained, Ghan-
shyam was annoyed and intended to punish Ramlagan
that day. The evidence as resards the previous aets
of Ramlagan was this: R.mﬂagan had a nephew
called Ramchandra, a boy of 9 or 10 years of age.
Ramlagan alleged that this bov had come tmder the in-
fluence of Andh Behari Singh, the son of Sheodhar,
ansd of Balivam, the vounger brother of Ghanshyam.
Ramlagan did not approve of Ramchandra’s associa-
tion with these two voung men and had heen objecting
for some time. whmtlv hefore  the 25th November
2amchandra disappeared from home. On the 25th
November Ramlagan went to tho fair at Sonepur
which was close to Ghanshyam’s house. There he
found Ramchandra in the L‘ompanv of Baliram and
Audh Bihari.  An altercation took place between

Lira and these two young men and he alleged that he '

vave them a hedtuw’

It was suggested that Gh.m\m*nm was annoved
at E.(.m],\uan s mapertinence nnd that he intended on
the 27th November to take revenge upon him.

There were four evewitnesses in = this  case,

Deoki Singh, Sukhan Singh., Rambaran Singh and
* Rambadan Singh, and thev all deposed to seeing
{zhanshyam and his two companion coming from
the direction of Ghanshyvam’s house and meetum the
deceased Pardip, also a Babhan of the same vﬂho"e
Lt appavently belonging to a separate faction.

Tt was alleged by these men that Pardip made
some slighting vemark about Ghanshyam and twit-
ted him about his abusing his authority as the presi-
dent of the local pancha’yat Pardip next - abused
Ghanshyam in foul language who thereupon ordered
his companions to heat Pardlp Ramautar then
struck Pardip with his lathi and Ramkhusi delivered
‘a mortal blow with = his spear. It a,ppeared that
awing to some peculiarity of conformation the deceas-
et l’ardm had his liver on the left side instead of

127,

AN
SixaH
R
Rixa-
FEayreron.



1927,

GHANSHYAN
Sven
.
Kixi-
FMPTROR,

63( THE INDIAN LAW REPORTS, | vor. vI.

the right and Ramkishun's blow penetrated his
liver and intestines and caused almost instant death.

The evidence further was that the village chau-
kidar Bhajan arrived on the scene almost immediate-
ly afterwards bhut was unable to obtain from
Pardip any account of who had caused his injuries.
It was said that Pardip- was alive but speechless.
A stretcher was brought and, according to some wit-
nesses, Pardip died Tefore heing pred upon the
stretcher, and. according to others, he died on the
way te the police-station. Under the  orders of
Bhajan, Roshan Dusadh another chankidar of the
village, then started for the polive-station which was
about three miles from Sabalpur. Roshan arrived
at the police-station about 2 o’clock and made a
communication to the Sub-Tnspector which was re-
corded as a first information, although whatever he
knew about the occurrence was mere hearsay.

in the meantime. Deoki Sineh and Sukhan
Singh set out with the hody of ”auhp Singh for the
thana and arrived there some time about 4 o’ clock.

The Sub-Tuspector, after having I*ec:m'ded
Roshian's  information, set out on horseback for
Sabalpur and areived  there about 3-80 p.m. He
staved there for abont half an hour and then went
back to the police-station in order, s he said, to
take the dving declaration of ]’.mhp in case he
should he alive. Tle arvived at the police-station
about 4 p.m. and found that Pardip was dead and
that Deoki and Sukhan  were there with the hody.
At b p.m. he took the statements of Deoki  and
Sukhan and then learnt for the first time that Ram-
khusi had killed the deceased with a spear  thrust
under the orders of Ghanshyam and that Ramautar
also had joined in  the assanlt.  The Sub-Inspector
immediately hurried hack te the village and proceed-
ed to the house of (thanshvam. He Jdid not find any
marks of violence in the house; but an the way to that
house he noticed at the louse of Sheodhar  Simgh
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the gomustha of the village. traces of an attack of 20
some ki, He then went to the house of a chauki- |
dar uamed Raja Singland there took down the state-  swen.
ment of Ramautar who had ceveral injuries upon his 1
person. Tn eonsequence of what Ramautar said, he .
next sent for Sheadhar and took down a statement

from Sheodhar containing a more or  less  defailed
account of an attack npon his bonse by a large number

of villagers. At 7 or 7-30 pan. he took down the
statements of Rambaran aod Rambadan. The inves-
tigation  was  continued for many days after

that and the vesult was that the police rejected the
account given by Sheadhar and accepted the account

given by Deoki, Sukhan, Rambaran aud Rambadau

and sent up the present appellants for trial.

The fonr assessors  distrosted  the proseention
evidence and  found all the  accused not guilty.

The Sessions Judge in an - elaborate ]udumi*m.
came to s different conclusien  and  sentenced the
accused as stated above.

Sir AU Dmam (with im Md. Youuns, Jafar iwem
and 8. 7P Khan). for the appellants.

(' M. Adagarwola, Assistant Government Advo-
cate, for the Crown.

Murvick, J. (after stating the facts set  out oy g0
above, pr(_)oeeded as  follows): Before us the evi- 2.
dence of the four material witnesses has been exa-
mined very carefully and subjected to very destructive
criticism by the learned Counsel for the appellants.

But after having considered all the matters
bromght into prominence in the course of the cross-
examumtmn of the prosecution witnesses in the lower
court aud in the address of the learned Counsel before
us. T think on the whole that the learned Sessions
Judge has taken a right view of the evidence. The
f(u‘t 15 that in this case the aeccused have too nnwisely
relied upon the abstract doctrine of the burden of
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proof. They had a definite counter case which they
put forward before the police on the very evening of
the day of the occurrence. Tt was a clear cut case
capable of precise proof. (Ghanshyam was a well-to-
do man and was the head of the village. Sheodhar,
the man who was atacked, was the oomabtha of the
landlord. The village consists of a thousand houses
and Ramlagan, the Jeader of the kayasthas, repre-
sents a very small minority. It was the easiest thing
in the world for Ghanshyam to produce conclusive
evidence hefore the trial court of the attack upon
Sheodhar's house and of the manner in which Pardip
came by his death. Instead of that the appellants
have relied upon suggestions, indications and impro-
babilities for the purpose of discrediting the sworn
testimony of the evewitnesses. It is true that the
prosecution must prove their case in the first instance
hefore the accused can be called upon to make their
defence; but when evidence has once heen given on

“oath by witnesses who profess to have seen the ocecur-

rence and who divectly implicate the accused and
aseribe particular acts to them, I do not think it
will avail the accused merely to rely upon a discre-
pancy here and a discrepancy there or upon the ab-
sence of adequate motive or on indications that there
may be exaggerations in the prosecution story. I
think in this case something more was expected of the
accuged and they should havc called  witnesses to
prove on oath that Par dip was attacked not on a path
near the houses of the witnesses Rambadan and Ram-
baran but in the house or outside the house of the
gomastha, Sheodhar. The fact is that there is only
one version before us of which there ix any legal evi-
dence and cross-examination has not matermlly
shaken it. ,

As to what Sheodhar's account was, we have.
no idea whatever. It is said that the first informa-
tion was allowed to be read out at the trial, but we
have no knowledge of the contents of that informa-

tion. I thought perhaps that we should be able to
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cather from the statements of the accused what their
precise cage was; but I find that in his examination
in the Session Court on the 12th  February Ram-
khusi was asked why he had been implicated by the
witnesses who had deposed against him. His answer
was:

* They have falsely implicated me out of malice. T shall nuake
further statement in writing.”

He also stated that he was not in the village at
all on the day of occurrence; but no evidence has been
civen to prove alibil

Ramautar also was asked the following questions

" Woulit von atoll Hke to say if Pardip was struck with a bhala
fo xour knowledge?™
Answer—'* No  Hir.”
Then he was asked : .
CDid o appear as a0 witness far Sheadhbart Prassd befors “the
daroga: and - supported . Shecdhari’s  story by saving - that yoo had
wiinessed] Pardip Leing struek with a bhala?™ i

" . . =
Answer— 1 will not say enything further orally. Whatever 1
have to say T will submit in writing,”

Ghanshyam was asked :

“Is it a fact that you admitted your presence at the ocenvrence

amd  supported the case of Sheodhari mede to the darogs as his

wittiess who had seen such an pecurrence
Answsr—* No, Sir, T shall file a written statement.” )

The written statements filed do not give any
details.  They merely state that the accused have
been falsely implicated owing to enmity and that the
real truth as to the cause of Pardip’s death and the
place of the occurrence has been suppressed.

In this unsatisfactory state of affairs I think
that unless it can be shown beyond all doubt that the
witnesses for the prosecution have broken down, their
testimony is entitled to be accepted as a substantially
true account of the occurrence. ,
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The result, therefore, is that 1 agree with ,the‘

learned Sessions Judge in believing that the four eye-
witnesses are substantially speaking the truth in the

court,
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It may he that the motive alleged was not ade-
quate for so severc an injury, but it is impossible to
speculate as to the sufficiency or insufficiency of mo-
tive for a criminal act. There may have been
other matters of enmity hetween Ghanshyam on the
one hand and Pardip on the other, or it may be that
Ramkhusi acted under the excitement of the moment
and delivered the fatal blow withont thinking what
he was doing. TIn this connection it has to he men-
tioned that Pardip was wearing wooden sandals. Tt
is suggested that this part of the story is a fabrica-
tion; but we have the evidence of the Sub-Inspector
that as soon as he came to the place he found the
wooden sandals on the road and that they were hes-

. meared with blood. The fact that Pardip was

wearing these sandals to some extent supports the
case that he was not a member of a mob making a
determined attack upon the house of Sheodhar.
As regards the damage to the house, the evidence
is that the Sub-Inspector found that some tiles were
dislodged from the roof and one of the pillars of the
verandah was cut with a sharp-cutting instrument
and a picture in the verandah had fallen or been
pulled down and the glass of the frame was smashed.
He also found some blood marks upon the top of the
plinth of the verandah about three feet from the
ground. He suspected that in the yard in the front
of the house there were blood marks also; but the
‘Chemical Fxaminer reports that no blood was found
in the earth scraped from these places. But the
bricks removed from the plinth showed that the
smears thereon were human blood. The learned
Sessions Judge thinks it'possible that after Pardip
received his injuries on the road a large number of
villagers attacked Sheodhar’s house and did the
damage found by the Sub-Inspector. With regard to
the blood, he thinks that it might have come from
Ramautar’s injuries. - He also observes that between
Sheodhar’s house and the spot marked B upon the
police map there are no traces of any blood at all o
the ground but that from B to G a distance of about
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128 feet there were several patches, and that the 1927
theory that Pardip could not have heen injured in guaxsson
Sheodhar’s house gains some support from the fact Siwes
that there are vo bload marks between Sheodhar’s g

. . -y KIxG-
house and the spot B.  Tn my opinion the evidence mypsnon.
in the case is o« »na1~ten{ with the theory and on the
whole we must hold the learned Sessions  Jundge’s Muveiiex, J.

view of the guilt of the accused to be correct.

A point has been made with regard to the con-
viction of Ghanshvam. Tt is said that as he gave
only the order to heat he cannot be held liable for the
resilts of the act of Ramkhusi and that at most he
can he convicted only of the offence of ahetting Ram-
autar in voluntarily causing hurt; but havmﬂ regard
to the fact that Ramkhusi was armed with a spear
and Ramautar was armed with a Iathi and that
Ghanshyam gave the general order to beat, T think
it is a reasonable inference that he intended all ~ the
results  that  followed. Ramkhusi  would not have
attacked Pardip if it had ndt been for that order and
this is the learned Sessions Judge’s view and in my
opinion it is correct.

The result, therefore, is that the convictions and

sentences are affirmed and the appeals ave dismissed.

Worr, J. T acree.
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