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APPELLATE CIVIL.

Before Das and Scroope, JJ.
NABIN CHANDRA GANGULI
.

MUNSHI MANDAR.*

Limitation Aet, 1868 (det IX of 1008), Schedule I,
Articles 62, 97 aud 116— Leasc—possession not obtained by
lessec—suit for refund of selami—Transfer of Property Act,
1582 (det IV of 1882), seetion 108.

Where a lessor fails to pub the lessee in possession of the
property demised a suit by the latler for recovery of the
salami paid for the lease is governed by Article 116 of the
Limitation Act, 1908, if the lease is in writing registered.

Haenwman Kamalt v. Hanumen Mandwr (4, Avrdesiv v,
Vajesing (2), and Tukstram v. Murlidhiar Chalurbhuj Marwadi
(3), referred to.

~ Appeal by the defendant.

This appeal arose out of a suit instituted by
the respondents in substance for recovery of a certain
sum of money from the defendants first party. There
was a claim as against the defendants second party
in relation to certain lands which were the subject-
matter of a lease by the defendants first party in
favour of the plaintiff, but that claim friled and the
plaintiff was satisfied with the decision of the court
below on that point.

The case of the plaintiff was thai on the 16th
December, 1915, the defendants first party, who were
then represented by the Court of Wards, demised
certain lands to him and that at the time of the lease
the plaintiff paid to the landlords Rs. 156-5-0 as

*Appeal from Appellate Décree no. 1282 of 1924, from a decision
of 'W. H. Boyce; Esq., 1.c.8., District Judge of Bhagalpur, dated the
16th June 1924, confirming a decision of Babu Krishna Sahai, Additional
Subordinate Judge of Bhagalpur, dated the 8lst January 1924.

(1) (1892) I. L. R. 19 Cal. 125 P. C. . (2) (1901) L. L. B, 256 Bom. 523,

(8) (1902) 1. L, R. 26 Bom. 750. o :
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salami. By the lease he undertook to pay certain
rent f‘rn the des nmed land.  The plaintiff alleged that

he went to take possessicn of the demised land
isted by the defendants second party who
dyv in possession of those lands. He went
e called upon the Court of Wards
«sion of the demised lands but that
s did not do se. The 11th paragraph

s foilows—-
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nminy not be

plaintifi further begs to state thabt if by any reason he
‘ ;sien of the lands sued upon with mesne
it to possession over the settled lands by
. is thorefore, under sueh cireumstances,
W rnon s. 17-1-0 and Rs. 623-4-9 which
ienta with interest. As per account
1w galpmi money and Rs. 623-4.9 is the
1 R 240 140 55 the interest, in all Rs. 1,084-3-9.7
f this demise the Court of Wards
: rtificates fﬂr the recovery of rent from the
plamtx 1 and in fact recovered Re. 623-4-9 from him.
On Lh(}‘-f‘ allegations tm plaingiff asked that he should
SeEE1oN of me 0! nised lands or that 1n
a decree for money as
“Mv The court of first
ntiff was not entitled
sion of d e demised lands. But in
ieh he took he gave the plaintiff a decree
‘the deferulants 3 first party appealed and
: d  District  Jrdee in the court below
affitme ! the decision of the court of first instance.
Roin Kishun Jha, for the appellant.

U L wel (with him B. €. Swwda and
K.P. 3 "}m{ or the respondents.

Tias, J. w"} fter stating the facts set out abme
proceeded as follos \VQ)

In this court it h% been urged that the plaintifi’s
suit for recovery of the salami paid by him to the

"an‘ e

4 I

to be it i
the view wi
for money.

defendants first party 1s barred by limitation and so

far as hiy claim for Rs. 623-4-9 is concerned he has

ng cause of action since that was reallsed by the land-
lord in due course of law.
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I wau first deal with the question whether the
plaintiff’s suit for recovery of the salami is barred
by limitation. The learned Advocate for the
defendant-appellants contends that either Article 62
or Article 97 applies and that in either case the
plaintiff’s suit is barred by limitation and he relies
upon the decision of the Judicial Committee in
Hanuman Kamat v. Hanvman Mandur (1. In that
case the facts were these-—a member of a joint family
in Mithila sold certain properties to the plaintifi; that
sale failed on an nbjection made by the other co-sharer,
but not before the purchase money had actually been
paid. The plaintiff thereupon instituted a suit to
recover the purcl:ase money. The suit was admittedly
beyond three years of the date when the purchase
money was paid. The Judicial Committee took the
view that even if the agreement for sale was not void
from the beginning and was only voidable, the con-
sideration failed at all events when the purchaser
being oppesed fcund Bimself unable to obtain posses-
sion. On these grounds the Judicial Committee took
the view that Article 87 applics as the plaintiff had
a right to sue to recover this purchase money upon
a failure of consideration when he failed to obtain
poszession of the disputed property. They pointed
out that if the agreement was void ab initio Article
62 would apply, but that whether Article 62 or Arti-
cle 97 applies the suit was in either case barred by
limitation.

Now, this case as well as the case of Ardesir v.
Vajesing (2) was considered by Sir Lawrence Jenkins
in Tulsiram v. Murlidhar Chaturbhu) Marwadi (3).
At page 756 that learned and distinguished Judge
says as follows—‘® There is but one remark that we
would add before leaving the case : both in Hanuman
v. Hanuman () and in Ardesir v. Vejesing (2) it
apparently was assumed that a suit for money had
and received, or on a consideration that failed, would

(1) (1892) I. L. R. 10 Cel. 123, (2) (1901) L. L. R. 21 Pcm, 598,
(8 (1902) I. L, R. 26 Bom, 750. co
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lie even where a sale-deed had been executed, and
effect was not given to the distinction drawn in Clare
v. Lamb (1). But it has to be observed that the sale
deed in Hanwmarn’s case {2) was prior to the passing
of the Transfer of Property Act, and that in ddesir's
case (5) was passed at a time when that Act was not in

force in this Presidency. We allude to these facts

because we desire to guard ourselves against lLeing
taken to decide that where the Transfer of Property
Act applies there may not be remedies to which a
different period of limitation would he applicable’.
Now, this case is admittedly governed by the Transfer
of Property Act and section 103 provides that in the
absence of a contract or local usage to the countrary,
the lessor is bound on the lessee’s request to put him
in possession of the property. The question then
which I have to consider is whether an action for the
breach of duty declored by the express yrovizion of
the Legislature as contained in section 108 of the
Transfer of Property Act is regulated by section 62
or section 97 if the plaintiff sues to recover the morey
paid by him as salami. In my opinion it is quite
impossible to maintain this view. It seeras to me that
an action for breach of duty declared by section 108
of the Transfer of Property Act is regulated by sec-
tion 116 of the Limitation Act if the lease is in writ-
ing registered, the obligation being deemed to be em-
bodied in the contract. In my opinion the view
taken by the learned Judge in the court below is right
and I must affirm his decision on this point.

The next question is whether the plaintiff’s right
to recover the money which the defendants first party
compelled him to pay under process of law is barred
by limitation by any provizion of the law. Now,
section 43 of the Bihar and Orissa Public Demands

Recovery Act provides as follows- :
¢ 43, The certificate debtor may, ab any time within six monfhs—

(2) from the service upon him of the notice required by section 7,

or

(1) (1875) L. R. 10 C. P. 834 '
€2) (1891) I L. R. 19 Cal. 123; L. R. 18 T. A. 158.
(3) (1901) I. L. R. 25 Bom. 593.
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(9 if he files, in accordance with section ¢ a petition der}y_ing
Bability—Iirom the date of the determination of the petition,
or

(3) if he appeals, in accordance with section 60, from an order
passed under section 10—from the date of the decision of
such appeal,

bring & suit in & Civil Court to have the certificate cancell 1 or modified,
and for any other consequential relief to which he may be entitled.”
Pausing here for a moment it is relevant to point out
that the plaintiff does say in the 8th paragraph of the
plaint that ““ he filed two objection petitions in
respect of both the said certificate cases before the
Subdivisional Officer of Madhaipura, but the said
objection petitions were disallowed without taking
evidence on the 27th May, 1921. Against the said
order of rejection the plaintiff preferred an appeal
before the Collector of Bhagalpur, but the said appeal
was rejected on the 5th August, 1921, as against
defendants first party . This suit baving been
instituted on the 28th September, 1921, the plaintiff
clearly brings his case within the general rule as
enunciated in section 43 of the Bihar and Orissa
Public Demands Recovery Act.

I now pass on to the proviso upon which the
learned Advocate for the appellants relies. The
proviso is in these terms—

*“ Provided that no such suit shall be entertained—

(a) in any case, if the certificate-debtor has omitted to file, in
accordance with section 9 a petition denying liability or to state in his
petition denying liability the ground upon which he claims to havs the
certificate cancelled or modified, and cannot satisfy the court that thers
was good reason for the omission."

- Itis not necessary to cite clause (b) of the proviso. As

I understand the argument of the learned Advocate
for the appellants it is his contention that before the
plaintiff can make out a case under the general rule
he must establish that the proviso has no operation in
his case. Now, in my opinion the contention is
unsustainable. The onus of establishing that the case
came within the proviso and not within the general -
law was upon the defendant. It was for him to
establish that the general rule had no application hift -
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that the proviso applied. It iz the common case chat
this has not been done by the defendants, for it appears
that the actual objection petitions filed by the plaintiff
in those proceedings have not been filed in this case.
In my opinion the decision of the court below on this
point ig right. The appeal faile and must be
dismissed with costs.
Scroore, J.—1I agree.
' Appeal dismassed.

CRIMINAL REFERENGE.

Before Ross and Wort, JJ.

GOKUL CHAMAR
o.
KING-EMPEROR.*
Bwidence Act, 1872 (4ct I of 1879), sectton, 2T—vonfession

to police—discovery of fact irrelevani to inguiry whether
nakes eonfession admissible. .

G, who was charged with having murdered € by adminis

tering poison to him. stated to the police officer investigating
the case that he had administered o the deceased a dmg
in some gur and that he had applied some of the :ame drug
to a sore on the leg of H. In pursuance of this sfatement the
officer went to H and the laiter produced some arsenic ss the
drug given him by the accused.

Held, that as the fact that the accmsed had applied
arsenic to the leg of H was irrelevant fo the present inquiry.
the fact deposed to as discovered in consequence of the
information given by the accused was inadmissible

The facts of the case material to this report are
stated in the judgment of Ross. J.

S. K. Mitter, for the appellant.

Sultan Ahmed, Covernment Advocate, for the

Crown. :

*Death Referenca no. 4 of 1927 and Criminal Appeal no. 88 of
1927, Reference made by G. Rowlsnd, ¥sq., 1.o.8.: Judicis Com-

missioner - of  Chota Nagpur, in his letter mo: 1018-R., dated the 1Ist -

Marely, 1027, snd sppeal from a decision of G. Rowland, Esq., 1.0.3.,

Judieis] Commissioner of Chots Nagpur, dated the 24th February 1027.

8

1827

Naprw
Cmawpra
GargTLz

Movsar
Manpar.

1927,

April, 9.



