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REVISIONAL CIVIL.

Before Adami and Scroope, JJ.

UGAM PRASAD PANDEY
.
KING-EMPEROR.*

Legal Practiiioners Act, 1879 (Aet XVIII of 1879,
section 36(1), Bxplanaotion—Tout—evidence of general repute
~resolution of a committee of Bar Association insufficient.

A tesolution of a small eommittee appointed by a Bar
Association declaring a person to be a tout is not evidence
of the general repute of such person within the meaning of
the Explanation to section 36(1) of the Legal Practitioners
Act, 1879, as amended by the Legal Practitioners (Amend-
ment) Act, 1926. .

To bring a person within the definition of *‘ tout * in
section 3(a) of that Act it must be shown that a legal practi-
tioner has either paid such person for his services in procuring
work for him or that such person has proposed to the legal
practitioner, or to some person interested in any legal business,
to procure the employment of the legal practitioner on
condition that the latter will pay him something as a reward
for bringing him a client.

A person who frequents the precincts of courts, railway
stations, etc., in order that he may persuade intending litigants
to employ certain practitioners, is not a “‘tout ' within the
definition given in section 3(b) unless his purpose and intention
is to exact remuneration from the legal practitioners who by
his advice and persuasion are to be employed. :

The facts of the case material to this report are
stated in the judgment of Adami, J.

Manuk (with him S. P. Varma, Bhagwan P?‘asad :

and J. N. Moitra), for the petitioners.

Sultan Ahmed, Grovernment Advooate for the

oppomte party.

-+ *¥Civil Revision no.'599[600 of 1926, from an Otder ot J. . Shearer,
Eaq., r.c.8., District Magisttate of Motihari, dated the 5th October 1926,
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Apsmr, J.—These two applications which have
been heard together are directed against the orders
passed by the District Magistrate, Motihari, under
section 36 of the Legal Practitioners Aect, 1879,
declaring the applicants to be touts and directing that
their names be entered in the list of touts.

It appears that the District Magistrate when
dealing with applications for the grant or removal of
cards to mulhtars’ clerks, suggested to the Criminal
Bar Association at Motihari that the Association
should consider and report whether the various appli-
cants for cards were touts or not, since there was
reason to believe that some notorious touts were
masquerading in the guise of registered clerks.

The Criminal Bar Association which consists of
some 22 members appointed a Sub-Committee of seven
members, and the Sub-Committee reported that the
two applicants were touts. The applicants, in two
separate proceedings were called upon to show cause
why they should mnot be proclaimed to be touts.
Evidence was taken to show that the two applicants
were generally regarded to be touts, and in showing
cause the applicants examined a number of witnesses

‘to prove that they were not so. The learned Magis-

trate on the strength of the oral evidence and the
evidence of general repute afforded by the report of
the Sub-Committee, decided that the applicants
were touts and passed the orders complained against.

Mr. Manuk, on behalf of the applicants, has
taken two main grounds for setting aside the order.
The first ground is that the District Magistrate was
not entitled to use the report of the Sub-Committee
as evidence of general repute. The second ground is
that on the face of the order of the District Magistrate
in each case, there is no evidence to show that the
applicants are touts within the definition of ‘‘ tout 2
contained in the Act. : R

With regard to the first ground, the Empl.dna;tion
to sub-section () of section 36 of the Act as amended
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by the Legal Practitioners (Amendment) Act, 1926
(XV of 1926), runs as follows:—

** The passing of & resolution declaring any person to be or not
to be a tout, by & majority of the members present at a meeting,
specially convened for the purpose, of an asscciation of persons enfitied
fo practise as legal practitioners in any court or revenue office shall
be evidence of the general repute of sueh person for the purposes of
this sub-sestion.™

The resolution in the present cases was a resolu-
tion of a Sub-Committee of only seven members out of
an Association of about 22 members, and therefore it
was not a resolution by a majority of the members of
the Criminal Bar Association present at a meeting.
In fact it appears that at a subsequent general meeting
several members disagreed with the finding of the
Sub-Committee. Tt is clear then that the report or
resolution of the Sub-Committee could not be used as
evidence of general repute under the explanation to
sub-section (7) of section 36. :

With regard to the second ground, the definition
of ““ Tout ”’ in section 3 of the Act, as amended by
Act XV of 1926, 15—

' Tout ' means a4 person—

(a) who procures, in considerstionn of any remuneration moving
from any legal practitioner the employment of the practitioner in any
legal business; or who proposes to any legal practitioner or to any
person interested in any legal business to precure, in consideration of
any remuneration meoving from either of them, the employment of
the legal practitioner in such business; or

() who, for the purposes of such procurement irequents the
precinets of Civil or- Criminal Courts or of revenue offices, or railway
stations, landing stages, lodging places or other pluces of public resort.”

Mr. Manuk urges that the learned District
Magistrate has lost sight of this definition or at any
rate of the essential ingredient necessary for the

constitution of a “ tout *’ that is to say the procure- -

ment of the engagement of the legal practitioner in
consideration of remuneration moving from the legal
practitioner or a proposal for such procurement in
consideration of remuneration moving from the legal
practitioner, or from a person interested in any legal

business. In fact it~ must be shown that a legal
practitioner has either paid the tout for his services
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in bringing work to him, or that the tout has proposed
to the legal practitioner or to some person interested
in the legal business to procure the employment of the
legal practitioner on condition that the legal practi-
tioner or such person will pay him something as a
reward for bringing him a client. Mr. Manuk argues
that the mere fact that a person makes it his business
to act as general agent and to find legal practitioners
for those who want legal aid, without being bound
as clerk or otherwise to any one legal practitioner,
does not constitute such person a ‘‘ fout ’’. Such
person may make his livelihood from fees taken from
the clients in consideration of the help rendered in
procuring a legal practitioner for them, but this will
not constitute him a tout within the definition; to
render him a tout it must be proved that he has taken
remuneration from the legal practitioners whose
employment he has secured, or that he has proposed
to the legal practitioner or to some person interested
in the legal business that he should be given remunera-
tion by the 1efga1 practitioner or such interested
person. And if it i1s shown that a person frequents
the precincts of the courts, or railway stations, ghats,
lodging houses and other places of public resort in
order that he may persuade intending litigants to
employ certain legal practitioners it must also be
shown that the purpose and intention is to exact
remuneration from the legal practitioner who by his
advice and persuasion is to be employed.

I have carefully read through both the orders and
it is clear that the learned District Magistrate did
not direct his mind to the essential point to be
determined. It is true he states that the witnesses
deposed that the applicants are ““ touts *’. In the
case of Ugam Prasad Pande he says ‘° They have
justified their opinion mainly on the ground that he
has not, except for a short period, ever been the
registered clerk of any practitioner; that he does not
work with any one mukﬁtar or pleader, and he takes
clients to and engages different pleaders and



YoL, ¥I.] PATNA SERIES. B71

mukhtars **. He does not say that from all this he
infers that Ugam Prasad received remuneration from
legal practitioners, or proposed that he should receive
it. In the case of Ragho Lal, applicant, the learned
District Magistrate says that the witnesses have
supported their opinion by reference to Ragho Lal’s
behaviour in court, and that Ragho Lal, through a
mukhtar’s clerk was in the habit of securing the
employment of pleaders other than his own employer.
The inference stated is that Ragho Lal acted ‘‘ not
as a hona fide clerk but as a tout . There is no
inference stated that Ragho Lal received remuneration
from the pleaders he engaged.

The learned Government Advocate contends tlgat
there is evidence on the records of the cases which

would satisfy the court that the applicants fall within -
the definition of “‘ tout ’’ in section 3; on the other -

hand Mr. Manuk and Mr. Varma deny that there is
any evidence that the applicants ever received .or
asked for remuneration from legal practitioners. The
evidence is not before this court in revision and as
it is clear that the learned District Magistrate
misconceived the essential points to be determined
and as there may be evidence on the record showing
that remuneration moved from legal practitioners, or
giving rise to a reasonable inference that it so moved,
1t is right that the District Magistrate should consider
the evidence, and come to a finding whether the
applicants are touts within the definition contained in
section 3 of the Act as amended. He will not take

into consideration the resolution of the Sub-Committee
as evidence of general repute.

The order of the District Magistrate in each of
the two cases must be set aside and the records must
be sent back to him in order that he may consider the
evidence as directed and come to a finding. '

ScroorE, J.—1I aghee.

Cases remanded.
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