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RAMCHANDRA PRASAD
.
FIRM PARBHU LAL RAMRATAN.*

He-parte deervee, suit to set aside on the ground of fraud—
Court, whether can enter into the merits of the previous suit.

In a suit to set aside an ex-parte decree on the ground of
fraud, it is open to the court, after non-service of the sumamons
is proved, to enter into the merits of the previous suit with
the object of determining whether there was any motive for
the fraud and whether frand was actually perpetrated, or
whether, if opportunity had been given to the defendant, he
could have produced evidence which might have led the court
to come to a different decision.

Kedar Nath Das v. Hemantae Kuwnari Debi (1), Damodar
Prasad v. Ramsarup Kwmar (3) and Maharani Janki Kuer v.
Babu Thakur Rai (3), followed.

Manindre Nuth Mittra v. Huri Mondal (4), Nande Kumar
Howtadar v. Ram Jiban Howladar (3, Mahanth Rawmrup
Ghloshdgin v. Mahabir Singh (8), Maherani Janki Kuer v.
Mahabir  Stngh () and Mohanth. Krishne Dayal Gir v.
Lalishmi Narain (8), distinguished.

Lakshnmi Charen Saha v. Nur Ali (%) and Munshz Mosaful
Hug v. Surendra Nath Ray (19), referred to.

Ram Narain Lal Shaw v. Tooki Sao (11), explained.

Appeal by the plaintiffs.

This was an appeal by the plaintiffs against the
decree of the District Judge of Patna, dated the 15th

* Second Appeal no. 1182 of 1926, from a decision of A. C. Davieg,
Txq., 1.0.5., District Judge of Patna, duted the 15th July, 1926, rever-
ging the decision of Babu Raj Narain, Subordinate Judge, 3rd Court,
Patna, dated the 31st July, 1925, .

(1) (1918-14) 18 Cal. W. N. 447, (6) (1923) I. L. R. 2 Pat. 833.

(2) (1923) 4 Pat. L. T. 102. (7) (1920) 58 Ind. Cas. 817.

(8) (1924) 5 Pat. L. T, 37, (8) (1920) 56 Ind. Cas. 270.

(4) (1920) 54 Ind. Cas. 626, ©) (1911) I. L. R. 88 Cal. 936,

{6) (1914) T. L. R. 41 Cal. 990. (10) (1913-12) 16 Cal. W. N. 1002,
(11) (1920) 5 Pat, L. J. 259, :
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July, 1926, whereby he set aside the decree of the = 1927.
Subordinate Judge and dismissed the plaintifis’ suit. " g
The suit was for a declaration that a decree obtained Cmivoma
by the defendant no. 1 from the court of the District Prasap
J udg, at Agra was without jurisdiction, fraudulent  pra
and null and void and ine apable of execution against Piesey Taxn
the plaintiffs. Ramarax,

he plaintiff no. 1 was one Ramchander Prasad
and the second plaintiff was a firm Gauri Lal Ram-
chander Tall carrying on business at Barh in the
District of Patna. The first defendant was a firm
Parbhu Lal Ramratan which carried on business at
Agra, and the second defendant was one Ram Prasad,
also a resident of Agra. The plaintiffs’ case was
that there were two firms at Agra, one known as
Parbhu Lal Ramratan and the other as Ramratan
Ganga Prasad, both of which were owned by one
Bankey Lal and his brothers. The plaintiff firm used
to work as commission agents at Barh, and a part of
their business was to purchase and sell grains.
According to the plaintiffs the second defendant
Ram Prasad, who was alleged to be a partner of the
firm Ramratan Ganga Prasad, came to Barh and
negotiated with the plaintifis on behalf of his firm
Ramratan Ganga Prasad for purchase of grains to
which the plaintifis agreed, and dealings hetween the
parties were opened. The plaintiff firm all eged that
they used to purchase grains for the firm of Ramratan
Ganga Prasad and to despatch the same to Agra, that
money used to come from the Agra firm to Ram Prasad
at Barh and he used to make payments from time to
time to the plaintiff firm, that Ram Prasad returned
to Agra after sometime and a consignment of grains
sent by the plaintiff firm to Agra was not taken
de?hvarv of by the firm Ramratan Ganga Prasad
whereupon the plaintiff firm wrote to the “firm Ram-
ratan Ganga Prasad at Agra ahout it and gave notice
to them, in reply whereof Ramratan Ganga Prasad
stated that they had no transaction with the plaintiff
firm and that they dtd not know them,

5
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On the 24th of May, 1919, a suit was instituted
by the other firm at Agra, known as Parbhu Lal Ram-
ratan against Ram Prasad who was defendant no. 2
in the present suit and against the plaintiff firm who
were described in the plaint as Gauri Lal Ramchan-
der. According to the plaintiffs this suit was
instituted by Parbhu Lal Ramratan on the allegation
that money was due to them from Ram Prasad on
account of loans advanced to him, and that the plain-
tiff firm Gauri Lal Ramchander were sought to be
made liable on the allegation that the loans were
advanced to Ram Prasad on the writing and assurance
of the firm Gauri I.al Ramchander. This suit was
dismissed by the Subordinate Judge on the 23th of
February, 1920, on the finding that the defendant
no. 1in the suit, viz., Ram Prasad was not a debtor of
the firm but a partner thereof, and that no loan had
been advanced to him. Against this decree there was
an appeal before the District Judge of Agra which
was dismissed on the 29th of June, 1921. Thereafter
there was an application before the District Judge
for review of judgment. This review was granted
and the suit was ultimately decreed against the plain-
tiff firm Gauri Lal Ramchander alone. The decree
of the District Judge of Agra was dated the 16th
January, 1922. It was this decree which was sought
to be avoided in the present suit on the ground of
want of jurisdiction and of fraud on the part of the
plaintiffs in the suit at Agra.

The decree appeared to have been transferred to
the Patna Court for execution; and an execution was
first applied for at Patna with a prayer for arrest of
the plaintiff no. 1 Ramchander Prasad. This applica-
tion appeared to have been dismissed; and a second
application then appeared to have been made Tor
execution by attachment and sale of certain properties
belonging to the plaintiff Ramchander Prasad.

The plaintiffs asserted that no summons was
served upon them in the suit, nor any notice of the
appeal or of the application for review was served
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upon them, that the said sumumons and notices were 1927
fraudulently suppressed by the plaintifis, that there ~7p -
wasg no foundation for the claim as against the plain-  caiyora
tiffs, and that the decree was obtained against them Prasio

by fraud on wilful suppression of summons and g
notices, and was bared on a false claim. Parsnv LsL
BayRraATAN,

The defence of the defendant no. 1 was that there
was no fraud in obtaining the decree, and that the
claim was a  just claim. The defendant no. 2, Ram
Prazad, did not appear in the suit either in the Subor-
dinate Judge's Court or before the District Judge on
appeal, nor did he appear in the High Court.

The Subordinate Judge framed a number of
issues, and he found them in favour of the plaintiffs
and decreed the suit. His findings were : First, that
the description of the present plaintiffs, as given inthe
plaint in the Agra suit, was incorrect they having
been described therein as. Gauri Lal Ramchand:
second, that the summons was not served on the present
plaintiffs; third, that the service of the summons by
publication in the ** Searchlight ’’ newspaper was not
a proper service; fourth, there was no service of notice
of the appeal or of the application for review upon the
plaintiff firm; fifth, that the summons and the notices
were fraudulently suppressed with the object that the
present plaintifis may get no opportunity to contest the
suit or the appeal or the review application and with
the motive to mislead the court to pass an ex parte
decree.

After coming to these findings, the Subordinate
Judge observed as follows:

# To see whether the defendant no. 1 was actuated by frand to
fale such steps we have to go into the facts to a certain extent *.
The Subordinate Judge then proceeded to consider the
vase on the merits, and he came to the finding, on a
consideration of the entire evidence and circumstances
of the case, that the claim of the plaintiff in the Agra
guit was false and unfounded. He, therefore, decreed
the suit and made a declaration that the decree passed
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1927. by the District Judge at Agra after review was illegal
. and void, and was obtained by fraud, and that it was

cmawora Dot binding on the plaintifis.
Prasso

v. When the matter went in appeal before the
Fmu  District Judge, he came to the finding that it was not
Pamsro Lav ) . ) s '

Rasmarsy, Opent to the Subordinate Judge to go into the merits of
the suit instituted at Agra. He was of opinion that
the decision of the District Judge at Agra operated as
res judicata, and that the only way to attack the
correctness of that decision was by means of appeal or
‘review and that no separate suit was maintainable to
contest the correctness of the decision of the District
Judge of Agra on merits. He, therefore, refused to
consider the question as to whether the claini of the
plaintiffs in the Agra suit was well founded or not, and
he confined himself to a consideration of the question
whether there was fraud in the service or non-service
of the summons. In considering this question he was
of opinion that he was not'trying the question whether
there was a proper service of the summons or whether
the procedure of the Agra Court was in accordance
with law. He laid down that the only question for
consideration was whether the procedure adopted by
the Agra Courts was a result of fraud practised on
them by the plaintiffs in the suit in the Agra Court.
The District Judge was of opinion that the allegations
of fraud made in the plaint were mostly vague and
that there was only one definite allegation.of fraud,
viz., that the defendant no. 1 of the present suit with
the fraudulent intention of obtaining a fraudulent
ex parte decree intentionally misdescribed the plaintifis
in order to facilitate the suppression of summonses and
notices. The. District Judge was, therefore, of
opinion that the only ground of fraud alleged in the
plaint was a misdescription of the defendant firm in
the Agra suit. He came to the finding that the
misdescription was not fraudulent but was due to an
innocent mistake. The District Judge, therefore,
was of opinion that no fraud had been made out and
he set aside the decree of the Subordinate Judge,
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P. K. Sen (with him Rai Guru Saran Prasad and
Chowdhuiy Mathura Prased) for the appellants:—
The court can go into the merits of the previous suit in
order to determine whether any irregularity in the
service of summons in the former suit was caused hy
fraud or otherwise. The failure to serve summons
on a defendant may be accidental or deliberate, and
where the court finds as a fact that there was no
foundation for the suit itself, it is open to the court 1o
hold that the suppression of smumons was deliberate.
See Maharani Janki Kuer v. Babu Thakur Rai ().

Similarly in Damodar Prasad v. Ram Sarup
Kumar (2) it was held that the plaintiff can show that
the claim was false so as to lead to an inference as to
the fraudulent suppression of sommons. Jengal
Chowdhury v. Laljit Pasban (3) 1s distinguishable.

In that case an application under Order IX, rule 13,

Code of Civil Procedure, had been dismissed and then
a suit was hrought to set aside’the decree on the same
allegation. It was rightly held that the matter was
res Judicata. In Ram Narain Lal Shaw v. Tooki
Sno (%), as the defendant, after filing his written
statement, had withdrawn from the suit, it was
pointed out that the matter was no longer open. In
Munsht Mosuful Hug v. Surendra Nath Ray (5) the
fraud alleged was such as could have been a matter of
defence for the previous suit. Kedar Nath Das v.
Hemanta Kumart Debi (6) supports my contention and
distinguishes Munshi Mosuful Hug v. Surendra Nath
Ray (%). ,

Ram Prasad (with him Dhinesh Chandra Verma)
for the respondent : . :

My first submiscion is that where there is a

fa27,

Rar
Ciaxpha

Frizap
r.

Finet
Parsnu L

TAMRATAN,

finding of fact that there was no fraud in the service .

of sumnons, this Court is precluded in second appeal
{rom going into the question whether the claim in the
former swit was false or not. ‘

(U (1024) 5 Pat. L. T. 87, " (4 (1920) 5 Pat. L. J. 250.
(2) (1923) 4 Pat. L. T. 102, - (5) (1911-12) 16 Cal. W. N. 1002,

() (1921) 6 Pat. L. J. 1. (6) (1918-14) 18 Cal. W. N. d47.
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1o21. [ Kulwant Sahay, J . —But when in coming to that

Raw  finding the court has excluded an important piece of

C;;ﬁi‘;" evidence by not going into that question, his finding
N cannot be sustained. |
Pamat Ram Narain Lal Shaw v. Tooki Sao (1) is not

Romarav. against me. In that case it was held that the duty of
the court in the first instance should be to investigate
whether or not there was a fraud in the service of
process and then, in order to find whether the fraud,
if any, was deliberate or accidental, the court may
enter into the merits of the claim in the previous suit.
If, therefore, as in the present case, there is a finding
that there was in fact no suppression of the processes
the court cannot go into the subsidiary question of
mntention. I rely on Daomodar Prasad v. Ram Sarup
Kumar (%) which supports my interpretation of Rum
Narain Lal Shaw v. Tooki Sao (1). The same view
was taken in Nanda Kumar Howladar v. Ram Jiban
Howledar (3) where it was laid down that fraud must
first be proved before such investigation can be held
by the court. Where there is no finding that fraud
was at all practised, the decree cannot be set aside
merely on the ground that it was obtained by perjured
evidence. See Manindre Nath Mitira v. Hari
Mondal (%).

[ Kulwant Sahay, J.—These cases do not lay down
as a proposition of law that in order to find out
whether there has been fraud, a court cannot go into
the merits of the previous claim.]

I rely on Maharani Janki Kuer v. Mahabir
Singh (5).

[Kulwant Sahay, J.—In that case the ex parte
decree was sought to be set aside on the ground that
it was obtamed on a false claim; there was no alleo a-

tion of fraud with regard to the suppression “of
summons. ]

(1) (1920) 5 Pat. L. J. 250, (3)°(1914) T. T.. T, 41 Cal. 990.
(2) (1928) 4 Pat. L. T. 102, (4] (1919-20) 24 Cal. W. N. 128.
(5) (1920) 58 Ind. Cas. 317.
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In Mahanth Krishne Dayal Gir v. Lakshmi
Narain (1) it was held that if the plaintiff cannot prove
that the decree was fraudulently obtained he cannot
succeed whether the original claim against him was
true or false. Munshi Mosuful Hug v. Surendra
Nath Ray (3) and Abdul Hug Chowdhury v. Abdul
Hafez (%) have been considered in Kedar Nath Das v.
Hemanta Kumari Debi (%) where the apparent couflict
has been reconciled.

P. K. Sen, replied.
Cur. adv. ovlt,
S. A K.

Kuvrwanr Samuy, J. (after stating the facts set
out above, proceeded as follows): The important
question for decision is whether in a suit to set aside
an ex parte decree on the ground of fraud, it is open
to the court to consider the question as to whether the
claim of the plaintiff in the previous suit was a true
or a false claim. The learned District Judge seems
to be of opinion that it is not at all open to the court
in which the suit to et aside the decree on the ground
of fraud is instituted to look into the merits of the
previous suit, that the only thing which it can enquire
into is as to whether any fraud was perpetrated by the
plaintiff in the previous suit in the service of the
summons or notices upon the defendant.

I am of opinion that the view taken by the learned

1927,
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District Judge was erroneous. The plaintiffs have in

the first place to show that there was no service of
summons or notice of the appeal or of the application
for review of judgment. They have then to show
that the non-service of the summons or the notices
was due to a fraud practised by the plaintiff in the
previous suit with the object of keeping the defendant
in that suit in ignorance of the suit and of preventing
him from placing his case before the court. A decree

(1) (1920) 56 Ind. Cas. 270. (8) (1909-10) 14 Cal. 'W. N. 6905.
(2) (1911-12) 18 Cal. W. NI 1002, (4) (1918-14) 18 Cal. W, N. 447T.
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passed by a competent court cannot be set aside by a
suit simply on the ground that the decree passed was
based on a false claim, nor can a decree be set aside
simply on the ground that there was no service of
summons or notices. But, once it is established that
there was no service of summons or notices, it 1s in
my opinion open to the plaintiff in the subsequent suit
to show that the claim in the previous suilt was a
false claim and the court can go into the question with
the object of determining as to whether there was a -
wilful and fraudualent suppression of the notices and
summons in order to obtain a decree based on a false
claim by preventing the defendant from placing his
case before the court. In other words, after non-
service of the summons is proved it is open to the court
to go into the question as regards the merits of the
previous suit with the object of finding as to whether
there was any motive for the fraud and as to whether
fraud was actually perpetrated, and as to whether, if
opportunity had been given to the defendant, he could
have produced evidence which might have led the court
to come to a different decision. The learned Subordi-
nate Judge in the present case first came to the finding
that there was no service of summons or notices and
then, as he expressly stated in his judgment, he
looked incidentally into the merits of the case in order
to see whether the plaintiffs in the Agra suit were
actuated by fraud.

The view taken by me is supported by authority.
In Kedar Nath Das v. Hemante Kumari Debi (1) the
findings of the court of appeal below were (7) that the
fact of the previous suit was not known to the plain-
tiff, and (2) that the said suit was in fact a false suit.
From these two findings the third finding was arxived
at that the decree obtained in the previons suit was
obtained by fraud. TFletcher, J., considered the two
apparently conflicting decisions of the Caleutta High
Court in Lukshmi Charan Saha v. Nur Ali (2) and in

() (1913-14) 18 Cal. W. N, 447. (2) {1011) I L. R. 38 Cal. 996,
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Munshi Mosuful Hug v. Surendra Nath Ray () and 197
the learned Judge pointed out that the two decisions — gy
could be recouciled when closely looked at. It was Cuavors
pointed out by the learned Judge that the only point P“f’""
decided in Mosuful Hug v. Surendra Nath Roy (1) was — Fuaw
that a decree obtained 1n a suit could not be set aside Parsro Lac
in a subsequent suit brought for the purpose on the Haeamsy.
mere proof that the previous decree was obtained by Koowanr
perjured evidence. It was further pointed out that Samv, Jd.
the mere fact that a decree had bheen obtained by

perjury is not a sufficient ground for setting it aside’

and that this proposition was never challenged. The

learned Judge thereafter proceeded to observe as
follows : — '

“‘A different consideration arises where a false case
is placed before the court. We have got the decisions
in 4 boulojf v. Oppenheimer (2) and Vedala v, Lawes (3)
which show quite clearly that, if the case which was
placed before the court was™a false one, the court has
jurisdiction in a subsequent suit to set aside the decree
which was obtained by fraud practised on the court *’.

The learned District Judge in the present case referred
to Lakshmi Charan Sahav. Nur Ali (*y and to Mosuful
Hug v. Surendra Nath Ray (1). But thede decisions
were explained in the case of Kedar Nath Das v.
Hemanta Kumari Debi (5) just referred to, and
I respectfully agree with the view expressed by
Fletcher, J., 1n the said case.

In Damodar Prasad v. Ramsarup Kumar () a
-Division Bench of this Court held that in a suit to set
aside a decree on the ground of fraud, if the court
comes to the conclusion that summons was not in fact
sérved upon the defendant, it is at liberty to examine
the evidence with a view to find out whether there was
- any foundation for the previous suit, but that it was

Lt

(1) (191112) 16 Cal. W. N. 1002. (4 (1011) T. T. R. 38, Cal. 036.
(2) (1852.89) L. B. 10 Q. §. D. 295.(5) (1015-14) 18 Cal. W. N. 447,
(8) (1890) L. R. 25 Q. B. D, 310.  (6) (1928) 4 Pat. L. T. 102,

8
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1927.  only for the purpose of enabling it to decide whether
hee the failure to serve the summons was accidental or
craxpra  deliberate that the court could do so. The same view
Prssid  was taken in Maharani Janki Kuer v. Babu Thakur
F‘lxjﬁuL Rai (1).
AL

Pﬁiﬁéﬁms. The learned District Judge has referred to Ram
Konwaxe Vorain Lal Shaw v. Tooki Sao (?) where it is stated
Sanse, 7. that the test as to whether a suit lies to set aside a
- decree is whether there was fraud practised in relation
to the proceedings in court by which the defendant in
the original suit was prevented from placing his case
before the court, and that until this was found, the
court in which the second suit was instituted was not
entitled to investigate the question whether the
original suit was a false suit or not. Das, J., who
was one of the Judges who decided this case, was a
party to the decisions in both the subsequent cases of
Damodar Prasad v. Ramsarup Kumar (%) and Maha-
rani Janki Kuer v. Babu Thakur Rai (1), and the
learned Judge has explained his view in the later
cases. Once it is established that there was fraud
practised whereby the defendant was prevented from
placing his case before the court, it is no longer neces-
sary.to go further into the question and to investigate
the question whether the original suit was a false suit
or not. .Such investigation is necessary only where
‘the non-service of the summons is not sufficient b

“itself to prove fraud. ‘ '

Reliance has been placed by the learned Advocate
for the respondents upon the following cases:—
Monindre Nath Mittra v. Hari Mondal (%), Nanda
Kumar Howladar ~v. Ram Jiban Howladar (5
Mahanth Ramrup Ghoshain v. Mahabir Singh ),
Maharani Janki Kuer v. Mahabir Singh (7) and
Mahantly Krishna Dayal Gir v. Lekshmi Norain (®).

(1 (1924) 5 Pat, T. T. 87. (5) (1914) I. L. R. 41 Cal. 990.
(2)(1920) 5 Pat, L. J. 259. (6) (1923) L. 1. R. 2 -Pat. 833,
() (1923) 5 Pat.- T. T. 259. (7) (1920) 58 Ind. Cas. 817.

(4) {1920)" 54 Ind. Cas, 626. (8) (1920) 56 Ind. Cas. 270.
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In Manindra Nath Mitra v. Hari Mondal (Y) the  1927.
defendant in the previous suit appeared, filed a —(
written statement and then absented himself on the cmixpra
adjourned date of hearing. There was, therefore, no Prisso
fraud committed by the plaintiff in the previous suit g,
whereby the defendant 1n that suit was prevented pinsnp Lat
from placing his case before the court, and the suit Ramaras.
was really to set aside the decree in the previous sult g gaxe
only on the ground that the claim in the previous suit Samsy, J.
was not a true claim. It is clear that under those
circumstances the court could not investigate the

question as regards the merits of the previous suit.

In Nanda Kumar Howladar v. Ram Jiban Howla-

dar (2) the decree in the previous suit was passed after

contest and, therefore, there was nothing to show that

the defendant in that suit was prevented by fraud

from contesting the suit. Jenkins, C.J., in that case
observed that the character of fraud vitiating a decree -

would vary with the circumstances of each class of

decree, and there is nothiilg in the decision of this

case which would go to show that the court is prevented

in a subsequent suit from examining the merits of the

previous suit in order to come to a finding on the

question of fraud. In Mahanth Ramrup Ghoshain v.

Mahabir Singh (3) there was an application to set

aside the previous ex parte decree under the
provisions of Order IX, rule 13, Civil Procedure Code,

which had been dismissed, and in the subsequent suit

the same allegations were made as regards fraud as in

the application under Order IX, rule 13, and there is

nothing in the decision in that case which goes to show

that the truth or falsity of the claim in a previous suit

ought not to be enquired into in the subsequent suit,

when fraud was alleged. In Maharani Janki Kuer v.

Mahabir Singl (%) the whole foundation of the second

suit was that the ex parte decree in the previous suit

was obtained upon a false claim: no other fraud was

alleged. In Mahanth Krishna Dayael Gir v. Lakshwii

Narain (5) thcre was an application under Order IX,

(1) (1920) 54 Tnd. Cas. 626, (3) (1923 I. L. R. 2 Pat. 833.
() (1914) T. L. R. 41 Cal. 990. (4) (1920) 58 Ind. Cus. 817, -

(5) (1920) 56 Ind, Cas. 270.
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1927, pule 18, Civil Procedure Code, to set aside the ex parte
2ax  decree which failed and it was found that there was no
Cmawora  fraudulent suppression of processes. These cases,
Pnisap  therefore, do not help the respondents upon the
Froas question now for decision.

%ﬁi&ﬁf‘ After a review of the authorities, I am of opinion
that the view taken by the learned District Judge was
ggg“? erroneous. He has come to no distinct finding as to
' whether or not there was no service of summons or
notices, as was found by the Subordinate Judge. He
merely came to a finding that the misdescription of the
defendant in the Agra suit was not a fraudulent
misdescription. To my mind it is necessary for a
proper decision of the case to come to a finding on the
question of fraud as alleged by the plaintiffs
on a consideration of the entire evidence in the case.
There were specific allegations of fraud in the plaint
and they must be investigated into on a consideration
of the entire evidence. If the learned District
Judge finds that there was no service of summons or
notices, it would be open to him to see on the evidence
whether the claim in the suit in the Agra Court was a
true or a false claim in order to arrive at a finding as
to whether there was fraud perpetrated by the plain-
tiffs in the Agra suit in obtaimng the decree. Both
sides have referred to portions of the evidence in the
case on the question as to whether the claim in the
previous suit was a false claim or not. We canuot go
into that evidence and decide the point here. Tt is
necessary to look into the whole evidence in the suit in
order to come to a finding as to whether there was
fraud committed and as to whether the decree was
passed with or without jurisdictior

The decree of the learned District Judge must;
therefore, he set aside and the appeal remanded to him
for re-hearing after consideration of the entire
evidence in the case. Costs will abide the result.

ArranNson, J.—T agree.
' A ppeal remanded.



