
1927. valuation up to the appeable amount under the pro-
j visions of section 110 of the Code of Civil Procedure.

’ Co. ' The consequence is that in our opinion the case is not
u. one which complies with the provisions of section 110

and the applications in these five suits and the appli­
cation for consolidation must be dismissed. The 

Pawson respondents are entitled to their costs. There will be
one set of costs.

Application dismissed.

A P P E L L A T E  CIVIL*
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Before Dawson Miller, GJ. and Foster, J.

9̂26-27. SECllETAEY OF STATE EOE INDIA IN COUNCIL
Dec., S, 9, '0.

NISTARINI ANNIE MITTEE*.
Registration Act, 1908 (Act XVI of 1908), section 90(1)— 

lease of land by Government, tohether exempted /rom regis­
tration— ejusdem generis, rule of, whether applicable to 
section 90(Tjid)— Transfer of Property Act, 1882, (Act IV of 
1882), section 107, whether applies to leases granted by the 
Grown— Crown Grants Act, 1895 {Act X V  of 1895), section 2,

Section 17(1), Begistration Act, 1908, requires the follow­
ing documents to be registered :

“  (d) leases of immovable property from year to year, or for any 
term exceeding one year, or reserving a yearly rent

Section 90(1) (d), however, exempts from registration, 
inter alia,

sanads, inam title deeds and otlier documents purporting to 1)8 
or to evidence grants or assignments by Government of land or any 
interest in laxid ■

Held, that a lease of land by Government is covered by 
section 90(1) (d) and is exempt from registration,

Bel'd, fm'ther, that the words “ other documents pm’port- 
ing to be or to evidence grants or assignments hy Government

* First Appeals nos. 60 and 61 of 1923, from a decision of Babu 
Phanindra Lai Sen, Subordinate Judge oi Hazaribagh, dated tlie 25th 
January, 1923..
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of land or any interest in land ”  are not words of such general _______
import in themselves as to afford an}" scope for the application Secbetaky 
of the rule of ejusdem generis. o f  S t a t e

Kallingal Moasa Kutti v. The Secretciry oi State for 
India in Gouncil (1), followed.

Munslii Lai v. The notifi.cd area of Baraiit (2), dissented 
from. '■

Section 2, Crown Grants Act, 1895, provides
‘ ‘ Nothing ill the Transfer of Property Act, 1882, contained shall

apply......... ............to any grant or other transfer of land or of any
interest therein..........................by or ou behalf of Her Majesty..... .
......................or by or on behalf of the Secretary of State for India in
Council to, or in favour of any person whomsoever;......................

Held, that leases granted by the Crown are outside the 
operation of section 107, Transfer of Property Act , 1S82, winch 
provides that a lease of immovable property from year to 
year, or for any term exceeding one year, or reserving a yearly 
rent can be made only by a registered instrument.

Appeal by the plaintiff.
This was an appeal by tne Secretary of State for 

India in Council against a decree of the Additional 
Subordinate Judge of Hazaribagh dismissing his suit 
for ejectment of the defendant.

The plaintiff’ s case, appearing in the plaint and 
the particulars delivered thereunder, was that many 
years ago, before the year 1888, leases for building 
3urposes o f certain lands constituting a Government 

!vhas mahal were granted to various tenants, including 
the predecessors in interest of the defendant, at a rent 
liable to revision periodically at intervals of about 
15 years when fresh settlements were made by Govern­
ment. Before 1888 the lease granted to. the defen­
dant’ s predecessor was a verbal lease, but in 1888; a 
fresh settlement took place, the rent being revised and 
a written lease being granted. Aga;iii in 1003 a 
further settlement was made the rent being enhanced 
and a new written lease being granted. At the last 
Settlement, the date of which was not stated in the

(1) I. L. 11, 36 M. m. '



1926-27. plaint, but wMch was about the year 1918, the
Secbetajiy Government again purported to make a fresh settle-
op State ment and called upon the defendant to pay an 

enhanced rent. The enhancement proposed was a 
large one, being three times the amount of the previous 

NisT.mNi rent. The property had undoubtedly increased in value 
MittS  houses had been built thereon. As already “Stated 

there were various leases to different tenants o f
different plots of lands in the khas mahal estate, and 
the resettlements with the tenants appeared to have 
taken place at the same time. The tenants protested 
against so large an enhancement at one time with the 
result that the matter was submitted by the Board of 
Revenue to the Lieutenant-Governor of Bihar and
Orissa who decided that an enhancement of double
the previous rent with a lease for 30 years with certain 
rights of renewal should be offered. The majority of 
the tenants of the estate accepted these terms but some 
of them, including the defendant’s father who was 
then in possession of the property comprised in the 
present suit, upon being asked to take a new lease and 
execute a kabuliyat on the revised terms, refused to 
do so. In September 1920 a notice to execute a 
kabuliyat on the terms proposed, or to give up posses­
sion, was served upon the defendant lipon whom the 
interest previously held by her father had then 
devolved. The notice expired on the 31st March, 
1921, the defendant having failed to execute a new 
kabuliyat or to give up possession. The present suit 
was accordingly instituted shortly afterwards against 
the defendant claiming a decree for ejectment.

These facts were set out at length in the plaint and 
in the further particulars delivered, and in paragraph 
13 of the plaint it was stated Z’

“  That the defendant had no right to continue in occupation of the 
holding without taking out a lease on terms and rents proposed by the 
Gcverument, and in consideration of rents in other health resorts the 
rents daimed are very low and moderate.”

It appeared therefore, that  ̂ the defendant was 
claiming to remain in possession under the old lease

'448 THfi INDIAN LAW  REPORTS,



although according to the appellant, the term, had 1026-27. 
expired, and was not willing to execute a fresh kahu- secretary 
liyat upon terms which the Government considered of State 
reasonable. As an alternative to the prayer for ^, , . , T X 1/ ConNCILejectment it was prayed

“  That, if in the opinion of the court the plaintiff be not found 
entitled to ejectment, the rents of the holding held by the defendant 
be now assessed at Rs. 135-14-0 or svich other amount as the court AIitteb. 
may think fit and that the defendant be directed to pay rent at that 
rat̂ ' with effect from the current year, or such other time as the court 
may think fit, and it be declared that the rates will remain in force 
for the next 30 years, or such other period as the court may consider 
fair and proper.’ ’

As this Avas not a suit relating to agricultural land 
governed by the Bengal Tenancy Act the court had 
no power to impose upon the parties a bargain not of 
their own making. The High Court, therefore, was 
not concerned in this appeal with that part of the 
claim and it need not be further referred to.

The leases alleged to have been granted to the 
defendant’ s predecessor in 1888 and 1903 were not 
produced by her. Her contention was that the hold­
ing in question had been in the possession of herself 
and her predecessors in title for over half a century 
at the same rent except for an enhancement of 2 annas 
in the rupee which was submitted to to avoid the 
trouble and expense of litigation and which enhance­
ment could not be used as a ground for a periodical 
enhancement of rent. She further raised a plea of 
estoppel stating that the holdings had been built upon 
and improved from time to time at great cost in the 
bona fide belief o f a perpetual tenure at a fixed rent 
to the knowledge of the plaintiff. The appellant 
was also unable to produce the leases o f 1888 and 1903 
bflt claimed to prove the contents thereof by secondary 
evidence by the production o f eorrespondence entered 
into with the defendant’s father. In the particulars ' 
delivered by the appellant under Order V i, rule 5, 
of the Code of Civil Procedure, he admitted that the 
defendant’s tenancy,was in its origin one for building 
purposes but alleged that it was terminable, the period
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1926-27. of each settlement being appa.rently until the next
S e c r e t a r y  revision of the settlement which ordinarily took place
OF State at intervals of about 15 years. It was further 

FOE I n d ia  in  admitted on his behalf at or before the hearing that the 
oDNciL leases referred to were not registered. In.

N is x a m n x  view of these admissions, and especially the fact that 
ankie the leases were not registered, a preliminary issue 

M i t t e b .  namely, whether in the absence of registration
the plaintiff Avas entitled to rely upon the terms of the 

, lease and obtain a decree for ejectment.

The trial court held that leases o f this nature 
required to be registered under section 17 of the Indian 
Registration Act and were not exempted from registra­
tion by section 90, and, accordingly, could not be 
received in evidence as provided by section 49 o f the 
Act. He therefore dismissed the appellant’s suit. 
From that decision the present appeal was preferred.

Si?' Ali Imam (with him Sultan Ahmed and L. 'N. 
Sinha), for the appellant*

B. Chakraimrty of the Calcutta Bar (with him
B. C. De), for the respondent.

8hiJan, DaYv ŝon MiLLER, C. J. (after stating the facts 
set out above proceeded as follows):—

The determination of the question raised in this 
appeal depends primarily upon the construction of 
section 90 of the Indian Registration Act coupled with 
sections 17 and 49. The Act in force when the last 
lease of 1903 is alleged to have been granted was the 
Indian Registration Act of 1877, but the sections in 
question do not differ in any material particular from 
the corresponding sections of the present Act of 1908. 
Under section 17(2) of the Act four classes of docu­
ments are required to be registered, namely,

(a) instruments of gift of immovabla property;
(b) other non-testamentary instruments wliioh purport or operate 

to create, declare, assign limit or extinguish, whether in present or in 
future, any right, title or interest, M'hether--vested or contingent, of the 
value of one hundred rupees and upwards, to or in immovable property;

‘4r50 THE INDIAN LAW REPORTS, [vOL. VI.-
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((') non-testameiitai'y instruments which fielaiowledgc tlie receipt 
ov j>a\-m6iit of any considenition on account of the croatlou, tleclaration, 
assignment, iimitation or extinction of any such right, title or interest; 
and

{(T) leases of iaimovaWs property from year to year, or for any 
term exceeding one year, or reserving a yearly rent.

We are directly concerned only witli tlie fourth 
claSvS. By siib-section (i’) it is provided that

“  Nothing in clauses {h) and (c) of sub-scetion (1) applies to

various classes o f documents including
“  (vii) any grant of immovable property by Government.’ ’

This would not affect leases which come under clause 
(cl) of sub-section (^). For their exemptionj if  any, 
we must look to section 90.

By section 49 it is provided that no document 
required by section 17 to be registered shall

(a) aft'ect any immovable property comprised therein or...............
(c) be received as evidence of any transaction alfeeting sueh 

property............... ....unless it has been registered.

Section 90(1), however, exempts from registra­
tion, inter alia, by clause (d)\

“  sanads, inam title deeds and other documenta purporting to be 
or to evidence grants or assignments by Government of land or of any 
interest in land.”

The main question in this appeal is whether the 
lease relied on comes within the above exemption, for, 
i f  not, then neither the document itself nor secondary 
evidence of its contents can be admitted in evidence. 
The trial court held that the lea.se was not exempted 
from registration under section 90 upon two grounds, 
{!) ttet the interest of the Secretary o f State in the 
property being a miikarrari interest acquired from the 
Hamgarh B a j, he could not in  law claim a higher 
status in respect o f the villages than a private 
person could have claimed under a grant; of the same 
nature and, {£) that the exempting clause relied on in 
section 90 nrust be construod by ■ reference to the

SECBETilBi' 
m  State
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1920-27. ejusdem generis rule as laid down in Munshi Lai y. 
'SECEteriotT Notified Area of Baraut (̂ ), and that the lease in 
OF State qiiestion did not come within the letter or spirit of 

ME iijDiA IN exemption when construed on the principle 
CoTOciL enunciated in that case. It would also appear from 
Nistabini the judgment of the learned additional Subordinate 

Judge, although it is not clear that he based his 
decision upon it, that he considered that the ground 
alleged in the plaint as giving rise to the right of 
ejectment was not the expiry by efflux of time of the 
lease, but a breach of a covenant to take a fresh lease 
upon terms proposed by the appellant, the refusal to 
do so amounting to a forfeiture entitling the appellant 
to enter. I shall deal with these three points in their 
inverse order.

As I read the amended plaint the cause of action 
is the expiry of the existing lease and the refusal of 
the defendant to quit on receiving notice to do so, 
although there is an admission that she may remain 
in i f  she will take a fresh lease upon the terms pro­
posed by the appellant. Although the learned Judge’s 
criticism of the plaint is not altogether without 
foundation I think that on the whole the facts alleged 
therein suffi.ciently indicate a cause of action founded 
on the termination o f the lease and refusal to comply 
with the notice to suit’.

In LaVs case (i), relied upon by the
learned Judge of the trial court, it was held that the 
concluding words of section 90(1) (d) of the Indian 
Registration Act included only such documents as 
were ejusdem generies with sanads or inam title deeds 
and that a lease for a term of years, or reserving a 
yearly rent, although granted by Government, did Hot 
come within the exemption. In arriving at this 
conclusion the learned Judges of the Allahabad High 
Court appear to have been influenced by the fact that 
whereas grants of immovable property by Government

(1) (1914) I. L. E. 36 All. 176,
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were expressly exempted from registration by tte 1926-27. 
second sub-section of section 17 tliis exemption was gj-caET.̂ RY 
restricted to the doeiinients enumerated in clauses ( 6 )  OF S t a t e  

and (c) o f the first sub-section of section 17 and did 
not apply to those mentioned in clause (d), namely, 
leases of immovable property. Tliey inferred from Nistawni 
this that had it been the intention o f the legislature 
to exclude Government leases such intention would 
have found place in section 17 itself. With great 
respect to those learned Judges, I hardly think that 
the inference is a legitimate one, for the documents 
enumerated in clause (a) o f the first sub-section as 
requiring registration, namely, instruments of gift of 
immovable property are also excluded from the exemp­
tion of Government grants in the second sub-section 
which is expressly confined to the documents mentioned 
in clauses (Ẑ ) and (̂ -). On turning to section 90 it is 
clear that gifts of immovable property would be 
included under the words “  sanads and inam title 
deeds” . It could not have been the intention, 
therefore, that the exemptions set out in section 90, 
so far as they relate to Government grants, should be 
co-extensive only with the exemptions contained in 
clause {mi) of sub-section (2) of section 17.

It is contended, however, that the ejusdem 
generis rule should be applied in construing clause {d) 
of section 90(1). It is not easy to formulate a genus to 
which sanads and inam title deeds would belong and 
which at the same time woidd exclude grants o f a 
leasehold interest; and the attempts, of the learned 
Counsel for the defendant to define the genus which 
would include the one and exclude the other have not 
been very successful. It was suggested that it should 
he restricted to cases in which the grant passed the 
whole interest o f  the grantor without reservation, that 
is to say without retaining the reversion or reserving 
a rent. But I can see no reason why the word 
“  sanad *' should not apply to a grant subject to 
conditions which form the congideratioii for its contin­
uance such as a sefvice tenure. Inams which, as the
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1926-27. ^ord implies, are in the nature of a gift are prevalent 
Secretary  ̂ believe in .Bombay and Madras and are in many

A nmie
MrTTER.

Dawson 
M iller , 

C. J.

OF State cases grants on condition of performing services.
They are frequently enfranchised the effect of -which 

oiJNciL convert the tenure from a service tenure into an
Nistaeini estate subject to the payment of a quit rent. The 

term ' ‘ inani title deeds ” , as I understand it, applied 
to the deeds evidencing the enfranchisement of the 
inam whereby the CroAvn releases its reversionary 
rights which would come into operation on failure to 
perform the services. In order to give effect to the 
clause and to ascertain its true intent and meaning 
I think it must be regarded as a whole. It would then 
appear that the documents which it is intended to 
exclude from the necessity of registration are those 
which purport to be or are evidence of grants or 
assignments by Government of any interest in land, 
including sanads and inam title deeds.

Munshi LaVs cas^ (̂ ), above referred to, was 
considered and dissented from by the Madras High 
Court in Kallingal Moosci Kutti y . Secretary of State 
for India in CouncAl ( )̂. In that case the Court 
considered that there was no ground for imputing to 
the legislature a restricted scope of the operation of 
section 90(1)(^) and further, even applying the 
ejusdem generis rule, they were not satisfied that a 
lease o f  land was not of the same character as a sanad. 
Of the two caseS' I think that of the Madras High 
Court is to be preferred. Moreover it seems to me 
that the words ‘ ‘ other documents purporting to be or 
to evidence grants or assignments by Government of 
land or any interest in land are not words of such 
general import in themselves- as to afford any scope 
for the application of the rule. They afford in them­
selves a precise definition of the classes of documents 
which I think it was intended, to exempt and I can see 
no reason for restricting their operation to a class o f

(1) (1914) I. L. R.,36 All. 176. (2) (1920) I. L. R. 43 Mad. 65.
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dociiiiients which has not been satisfactorily defined. is26-27. 
In my opinion the lease or leases in question were

open to tlie of Statbexem?3t from registration and it is
appellant to proye the same or, if  the eirciimstances for Ini>i 
should warrant it, to adduce secondary evidence of 
their contents.

As to the other gronnd upon wliicli the learned 
additional Subordinate Judge based his decision no 
authority was referred to in support of it, and I con­
fess I am unable to see why a lease of Crowm lands 
granted by the Secretary of State, whilst acting under 
the powers conferred upon him by statute as the repre­
sentative of the Crown, should be treated as a lease 
granted by a private individiuil and therefore subject 
to registration. Nor can the source from which the 
Crown derives its interest in the lands, in my opinion, 
have ally bearing on tbe question for determination.

Section 107 of the Transfer o f Property Act wa,.s 
also referred to by the learned Counsel for the respon­
dent in support of his contention in favour of 
registration. The section provides that a lease of 
immovable property from year to year, or for any 
■term exceeding one year, or reserving a yearly rent 
can be made only by a registered instrument. But the 
Transfer o f Property Act does not apply to any grant, 
or other transfer o f land, or any interest therein made 
by or on behalf of the Crown in favour of any person 
whomsoever. This is the language of the Grown 
Grants Act (Act X V  of 1895) and, in. my opinion, it 
leaves no doubt that leases granted by the Grown are 
outside the operation of the Transfer of Property Act.; 
It* was argued that a :distinGtion, rMiould, be : m îde 
between grants by virtue of the prerogative rights o f 
the Crown and grants made as a mercantile trans­
action for profit. I f  profit is to be the distinction, 
it might be answered that history is not without 
instances o f the exer&ise of the royal prerogative for 
motives of gain, as a study of the grants of monopolies
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1926-27. under the Tudor and early Stuart monarclis will shew. 
Secretiby apart from this, it is not, I think, permissible^ to 
OF State constme the statute by reference to such a speculative 

POR India IN ii^atter as the motives actuating the grant. The 
CoiTNcii. language of the Crown Grants Act is clear and unam- 
Nistabini biguous and affords no scope for such a distinction.

Annie

Mittee. other points were urged before us by the
Dawson learned Counsel for the respondent. They both arise 
Miliee, upon the pleadings. Although in the plaint, as 

originally drafted, it may be gathered that the 
appellant’s cause of action was the refusal o f the 
defendant to comply with the notice to quit or to 
accept a new lease, paragraph 13 o f the plaint was 
originally so drafted that it might be taken that the 
failure to pay a fair rate of rent was the ground 
alleged for ejectment. The appellant accordingly 
applied and was granted leave to amend the plaint by 
alleging in paragraph 13 that the defendant has no 
right to continue in the occupation of the holding 
without taking out a lease on terms and rates proposed 
by the Government. It was argued before us that this 
amendment ought not to have been allowed, as it 
altered the cause of action originally alleged. I can­
not accept this argument. The refusal to comply 
with the notice to quit was clearly indicated and 
relied on in the plaint at all times and, although there 
may have been some ambiguity in paragraph 13, 
I consider that the court was fully empowered to allow 
the amendment of that paragraph under the provi­
sions of Order V I, rule 17, of the Code o f Civil 
Procedure. The nature of the suit was in no way 
altered by the amendment nor was it shewn that the 
defendant was in any way prejudiced by it.

The other point urged was that even now since 
the amendment the plaint discloses no cause of action. 
It is suflicient to say that, in my opinion, if  the facts 
alleged in the plaint are proved the appellant is 
entitled to a decree.
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One other matter arises for consideration out of 1926-27. 
the decision of the trial court. Even if  an imregis- 
tered lease granted by Government cannot be relied of Statk 
upon or tendered in evidence, then neither party 
could refer to it in support of their respective conten­
tions. It is not disputed that the property in suit 
belongs to the G-overnment as part of the Govermnent 
khas mahal. The defendant c aims to be in possession 
as a tenant having a permanent tenure under Govern­
ment. The appellant has served her with notice “to 
quit. In such circumstances, in the absence of any 
evidence by the plaintiff as to the nature of the defen­
dant’s tenancy, the onus would lie upon the defendant 
to shew that she had a right to remain in possession but 
this she has at present not done, and she would 
probably have some dif&culty in proving her perman­
ent right in the absence of the lease or secondary 
evidence of its contents. The learned Judge of the 
trial court ought not, therefore, in my opinion, to 
have dismissed the suit. The decree appealed from 
will be set aside with costs of the appeal and the case 
will be remanded to the trial court for hearing 
according to law, the appellant being allowed to prove 
the contents of the lease either by producing it or, if  
the facts proved permit, by secondary evidence. The 
costs of the trial already heard in the court below will 
abide the ultimate decision.

Before delivering this judgment I  submitted it to 
the late Mr. Justice Foster for consideration and he 
returned it to me with a note that he concurred. He 
was subsequently taken ill and during his last illness 
I delivered the judgment stating before doing so that 
he agreed. As it was doubtful whether he would be 
in a fit condition to sign it I  asked the learned 
Advocates appearing for the parties whether they 
were willing to accept the decision as that of the 
court even assuming that Mr. Justice Foster should 
not recover and be able to sign it. To this course they 
agreed. Mr . Justice Foster died on the 1st January^
X927, without being able to sign the judgment*


