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Before Kulwant Sahay and Allanson, JJ.

SYED AMIE NAWAB
V.

MUSAMMAT WAJDA BEGUM.
Suits Vakiation Aot, 1887, (Act VII of 1881), section 8— 

suit mined at a sum below Rs. 6,000—appeal to High Court 
on increased valuation, whether maintainable— plaintiff 
whether can alter valuation—forum, determination of— 
Bengal, United Provinces and Assa7n Civil Courts Act, 1887 
(Act XII of 1887), section 21(1).

Plaintiff brought a, suit in the court of the Subordinate 
Judge for a declaration that the properties in suit were wakf 
properties and paid the fixed court-fee under Schedule II, 
Article 17, Court-fees Act, after having valued the suit for 
the purpose of jurisdiction at a sum below Es. 5,000. The 
suit was dismissed. Under section 21(1) of the Bengal, 
United Provinces and Assam Civil Courts Act, 1887, an 
appeal lay to the court of the District Judge but the plaintiff 
preferred an appeal to the High Court on the allegation that 
the rear value of the properties in suit exceeded Es. 5,000. 
The defendant accepted the increased valuation but contended 
that the plaintiff could not change the valuation and that tha 
procedure adopted was illegal.

Held, (i) that the plaintiff was not debarred from showing 
what the real value of the subject-matter of the suit was, an.d 
that the forum of appeal was to be determined not by the 
valuation as stated in the plaint, but by the real value of the 
subject-matter of the suit;

Mohini Mohan Misser v. Goiir Chandra Rai (1), Mahanth 
Rukmin Das v. Deva Singh (2) and Shah Radha Kishun v .  
Mahadeo Lai (S), followed. *'

(n) that the procedure adopted by the plaintiff in prefer
ring the appeal directly to the High Court, without first 
appealing to the court of the District Judge, was proper.

{!) (1920) 5 Pat. L. J. 397. (2) (1926) 7 Pat. L. T. 407.
(8) S. A. 1924 of 1922 (uureported).



The defendant no. 1, Miisammat W ajda Begum, _
obtained a decree for doAver against her husband 
Saiyid Amir Nawah, the plaintiff in the suit, in ahik 
M arch 1925. In execution of that decree she Nawab 
attached certain properties alleging the same to musam- 
belong to her jiidgment-debtor, the plaintiff in the mat Wajda 
present suit. The plaintiff objected to the attach- 
ment on the ground that the properties sought to be 
attached were not his personal properties but were 
waqf properties and that he was in possession as 
mutwali. His objection, was disallowed. The plain
tiff thereupon instituted the suit, out o f which the 
present appeal arose, in the Court of the Subordinate 
Judge o f Patna, for a declaration that the proper
ties were Waqf properties and not his personal 
properties. The Subordinate Judge dismissed the 
suit.

In her application for execution the defendant 
no. 1 valued the properties sought to be attached at 
Rs. 3,200. The plaintiff in his suit valued the proper
ties at the same amount of Rs. 3,200. No objection 
appeared to have been taken by the defendant no. 1 
as regards this valuation. No issue was framed on 
the point, and the suit was disposed of by the Subor
dinate Judge on the valuation stated in the plaint.

According to this valuation an appeal against 
the decision o f the Subordinate Judge lay to the 
Court of the District Judge. The plaintiff- 
appellant, however, preferred the appeal to the High 
Court and valued the appeal at Rs. 21,620-4-0. The 
reason of the increase in the valuation was stated to 
be th is : Two properties formed the subject-matter
of the suit. One of these properties was acquired 
by tfie Government under the Land Acquisition Act 
and a sum of Rs. 20,420-4-0 was paid as compensa
tion thereof. The other property in suit liad been 
valued at Rs, 1,200; and thus the plaintiff-appeliant 
yMued the appeal at Es. 21^620-4-0.

The acquisition of the property; "was M  
according to the sta.temeii| of
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1927 1925, and the compenaation of Es. 20,420-4-0
”sraD '‘appeared to have been awarded before the inatitiTtion
Amto of the suit in January 1926. The defendant-respon-

Fawab dent did not challenge the correctness of the fact that
Musam- properties was represented by a sum of

MAT WAJDji Bs. 20,420-4-0 as compensation awarded imder the
B eg u m . I,aiid Acquisition Act. The Yalue of the snbject-

matter of suit, therefore, was in fact above the sum 
of Rs. 5,000.

The question which arose in the appeal was, 
whether under these circumstances the forum of 
appeal was to be determined by the valuation as 
stated in the plaint, or by the real value o f the 
subject-matter of the suit.

The Stamp-reporter reported that the appeal lay 
to the Court o f the District Judge inosnmeli as the 
valuation put by the plaintiff in. his plaint determined 
the jurisdiction of the Court, and the value of the 
subject-matter of the" suit, as fixed in the plaint, 
determined the forum of appeal. The Registrar was 
also of opinion that the appeal lay to the District 
Judge, and he relied upon the provisions of section 
21 (i) of the Bengal, United Provinces and Assam 
Civil Courts Act, 1887.

The matter was referred to a Bench, and by an 
order dated the 14th of December, 1926, the Court 
directed notice to issue on the respondent for deter
mining the question whether the High Court had 
jurisdiction to entertain this appeal.

Uai TrU)]iucm Nath Sahay, for the appellant:-
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In the present case the valuation of the suit for 
the purpose o f jurisdiction will be the subject-matter 
of the suit. Although on the valuation stated in the 
plaint an appeal would lie to the court of the District 
Judge, my appeal to this court is not incompetent i f  
r  succeed in showing that the real value o f the 
property is a sum far exceeding Rs. 5,000. I am not 
debarred from showing that the valuation given in
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1927the plaint was erroneous. The forum of appeal is _________
determined by reference to the real valuation of the syed
subject-matter of the suit. I could not appeal to the 
court of the District Judge inasmuch as, having Nawab
regard to the value of the appeal, an appeal to him musW
would have been incompetent and his decree w o u ld  "Wwda 
have been without jurisdiction. The under-valuation 
in the plaint cannot operate as an estoppel against 
me; it is the duty of the court to determine the real 
value of the subject-matter of the suit. I rely on 
Mohini Mohan Misser v. Gour Chandra Rai (i), 
Dayaram Jagjivan v. Gordhan Das I)a.yaram (2) and 
Satish Chandra  ̂Joardar v. Kim ar Birendra Nath Ray 
Baliad'wr

Under similar circumstances, where the valua
tion in the plaint was put at a sum below Rs. 5,000, 
this court ordered an investigation, and, after 
having found that the real value of the subject- 
matter of the suit was highcfr than the pecuniary 
jurisdiction of the District Judge, held that the 
decree of the District Judge Avas without jurisdiction. 
[Malianth Rukmin Das v. Deva Singh (̂ ) which has 
followed an earlier unreported decision of this court 
in Shah Rad,ha Krishna v. Mahadeo Lai Goenha ( f ) ' .

In Satish Chandra Joardar v. Kumar Birendra 
Nath Ray Bahadur (̂ ) the plaintiff was allowed to 
appeal to His Majesty in Council although originally 
he had valued the suit at a sum below Rs. 10,000.

Khurshaid Htisnain (with him Syed A li Khan) for 
the respondemt;— The appellant having valued the 
suit at a sum below Rs. 5,000, cannot now turn 
roun^l and say that* he had undervalued it.
He cannot be allowed to approbate and reprobate 
to suit _ his purpose. Under Order ■ ^  
the plaintifl; has to value the suit and when once 
he has done so the forum of appeal is deteriiiihed

(1) (1920) 5 Pat. L. 397. ' : (3) (1926-27): ,31:<3al. W. H.; 268. ^
(2) (1907) I. li .  R. 31: Bom. 7S.^ (4) :(19̂ ^̂  ̂ 407.

(5) (1922) A 3 0 4  (imrejport^^^



 under section 21 of the Act by reference to
Sted such valuation. It is merely to escape the bar of
A m ir  limitation that the plaintiff has appealed directly to 

N a w a b  this court; his appeal to the District Judge had in
M usam - fact become time-barred. As a rule o f law a party

MAT W ajda cannot at his leisure choose a formn of appeal before 
Begto. value of the subject-matter of the suit is

judicially determined. Under section 96, Code of 
Civil Procedure, read with section 21 of Act X I I  of 
1887, the plaintiff was bound to go to the District 
Judge in appeal on the valuation as it stood. The cases 
cited by the appellant have no bearing as in each of 
them the parties had, in the ordinary course, proceed
ed through the proper channel according to the 
original valuation. Satish Chandra Joardar v. Kumar 
Birendra Nath Ray Bahadur (̂ ) is not applicable in
asmuch as appeals to His Majesty in Council are not 
controlled by section 21 of Act X II  of 1887, and, 
secondly, because these cases are generally governed 
by the second part of section 110, Code of Civil Pro
cedure, which lays down that “  the decree or final 
order must involve directly or indirectly some claim 
or question to or respecting property o f like amount 
or value ” .

Tribhuan Nath Sahay, replied.
Cur. adv. 'uuU.

S. A . K.
Etjlwant S a h a y  and A llanson, JJ. (after 

stating the facts set out above, proceeded as follow s:)
Under section 8 of the Suits Valuation Act where 

in suits other than those referred to in section 7, 
paragraphs V , V I and IX , and paragraph X , clause 
(d)y of the Court-fees Act, court-fees are payable 
advalorem, the value as determinable for the compu
tation of court-fees and the value for purposes of 
jurisdiction shall be the same. In the present case 
court-fee is payable under Schedule II, Article 17 of 
the Court-fees Act. The fee, payable on the plaint
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as well as on the memorandum of appeal is a fixed 
sum of Rs. 15 and not advalorem. Therefore, the ' 
value of the subject-matter of the suit must be the amib 
market value thereof. Having regard to the Nawab 
circumstances o f the present case, there can be no musâ i- 
doubt that the market value o f the subject-matter of Wajda 
suit exceeds the sum of Rs. 5,000, and under section Begum. 
21(1) o f Act X II  of 1887 the appeal would lie to the kulwant 
H igh Court. Sahay

It has, however, been contended on behalf of the All. ANSON, 
defendant-respondent that the plaintiff having valued JJ- 
the properties in suit in his plaint at a sum below 
Rs. 5,000, he is not now entitled to alter the valua
tion, and that the value o f the subject-matter of the 
suit must be taken to be the valuation as stated in the 
plaint, and that, therefore, the appeal would lie to 
the District Judge. Learned Advocate for the 
defendant-respondent referred to Order V II , rule 1, 
of the Code o f Civil Procedure where it is provided 
that the plaint shall, among other matters, contain 
a statement of the value o f the subject-matter o f the 
suit for the purposes o f jurisdiction and o f court-fees 
so far as the case admits. He next refers to section 
96 of the Code and contends that the appeal would lie 
to the Court authorised to hear the appeal, and that 
the Court authorised to hear this appeal under 
section 21 of Act X II  of 1887 is the Court o f the 
District Judge. These provisions, however, in my 
opinion, do not help us in determining the question 
now before us. Order V II , rule 1, merely directs 
that the value of the subject-matter o f the suit should 
be stated in the_ plaint, and section 96 directs that the 
appeal would lie to the Court authorised to hear the 
aj>peal. The real question is, what is the value o f 
the subjeot-matter of the suit. The value o f the 
subj ect-matter o f the suit unquestionably exceed^ the 
sum of Rs. 5,000, and, therefore, the Court autho
rised to hear the appeal would be the High Court.

It is, however, contended that the plaintiff having 
Valued the subject-matter o f  the suit in the plaint
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at a certain sum cannot now tiirn round and say that 
the valuation is higher than that sum. In my opinion 
there is nothing in the law to prevent the plaintiff- 
appellant from showing what the real value of the 
subject-matter of the suit is. Cases have frequently 
come up to this Court where objection has been taken 
thivt the valuation given in the plaint did not 
represent tlie true value of tlie subject-matter of the 
suit, and this Court has on several occasions enquired 
into the real value of the subject-matter of the suit 
inspite of the fact that the plaintiff had stated the 
value at a certain figure in the plaint.

In Mohini Mohan Misser v. Gour Chandra Rai (̂ ) 
the suit was valued in the plaint at Rs. 1,400. An 
appeal against the decree passed by the trial Court 
was hied in tlie Court of the District Judge, and on 
the case coming up in Second Appeal to the High 
Court against the decree of the District Judge in 
appeal, it was found that'the proper valuation of the- 
subject-matter of the suit was Rs. 16,275. It wa« 
held that the appeal to the District Judge was incom
petent and that his decree was without jurisdiction. 
No doubt, objection as regards valuation in that suit 
was taken in the trial Court as well as in the District 
Judge’s Court, but this circumstance does not affect 
the question now for determination.

In Mahanth Rukrrim Das v. Deva Singh (2) it was 
held under similar circumstances that the appeal to 
the D istrict Judge was incompetent, and his decree 
was without jurisdiction.

In Shah Radha Kishun y . Mahadeo Lai (}) the 
Second Appeal was heard by a Division Bench of 
thivS Court and judgment delivered. But before 
judgment was signed, a question was raised as 
regards the value of the subject-matter of the suit, 
An ahquiry was ordered, and it was found that the 

exceeded the siun of Es. 5,000. It was held
tl) (1026) 5 Pat. L. J. 89L ' ~  Pat. L, T, 407.

:  ̂ (3) S. A. No. 1204 of 1922.



that the District Judge had no jurisdiction to hear 
the appeal and his decree was set aside on this ' sye» 
ground, and the memorandum of appeal presented Amtb 
in the Court of the District Judge was directed to be 
returned in order to be presented to this Court. MtTsW

It is contended that, having regard to the valua- 
tion put by the plaintiff in his plaint, the memoran- '
dimi of appeal must be presented before the District Kdlwast 
Judge, and the question as regards valuation deter- 
mined by him, and if  he found that the value exceeded amanson, 
the sum of Rs. 5,000, it was for him to return the JJ. 
memorandum of appeal to be presented to this Court, 
and that the plaintiff-appellant could not come up 
directly to this Court without first going to the Court 
of the District Judge. In my opinion this is not the 
proper procedure. I f  the District Judge had no 
jurisdiction to entertain the appeal, the plaintiH- 
appellant cannot be compelled to present his memo
randum before the District Judge with the object of 
its being returned.

The question whether the plaintiS can be allowed 
to show that the valuation given by him in the plaint 
is below the real value has been frequently raised in 
applications for leave to appeal to the Privy Council.
IJnder section 110, paragraph 1, o f the Code of Civil 
Procedure the amount or value of the subject-matter 
of the suit in the court of first instance must be 
Es. 10,000 or upwards, and plaintiffs desiring to 
appeal to His Majesty in Council have frequently been 
allowed to show that although the valuation put by 
them in the plaint was below the sum of Rs. 10,000, 
yet the real value was above Rs. 10,000. #

On a consideration o f all the circumstances We 
axe o f opinion that this Court has jurisdiction to 
entertain this appeal, and the memorandum of appeal 
was properly presented to this Court. We, there
fore, direct that the appeal be admitted and proceeded 
with in the ordinary course.

A f  peal admitted.
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