
that it may well be that the defendants took the pre- 1926-27. 
caution of engaging fresh men as watchmen or of a i.P . Bv., 
seeking the assistance of the police. I f  the defendants 
did take any such precautions, it was easy for them 
to give proof; but they did not, and I think, though GnRDAVAL. 
with some hesitation, that the evidence of wilful ,  ̂ ^
neglect on the part of the strikers coupled with the 
theft was legally sufficient in the absence of rebutting 
evidence, to raise the inference that the loss occurred 
through that wilful neglect of the servants. That, 
being so, the learned Subordinate Judge’ s finding is 
conclusive, and the plaintiff is entitled to succeed.
He is, however, not entitled both to interest and profits 
and the sum of Rs. 100 under the latter head must 
be deducted from his claim. The decree of the 
Subordinate Judge will, therefore, be modified and 
the claim will be decreed for a sum of Rs. 1,665-3-Q 
with interest pendente lite and till the date of 
realisation at 6 per cent, per annum together with 
costs throughout.

K u l w a n t  S a h a Y j J .—I agree.
Decree modified.
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Before Kulwant Sahay mid Macplierson, JJ.

EAJA BBAHASUNDER DEB 1926
■ ■ f). ; ■ "

BHABAN SAHU.*

jCourt of Wards Act, 1819 {Bengal Act IX  of 1879), sec
tions 3, Qie) and 61—-loan hy ward—suit for recovery againat 
ward under guardiayiship of manager— whether suit properly 
framed-—suit decreed-—appeal hy ward, whether competent—  
rMes 6f tJie Patna. High Court, Ghapt^^ VI, rule 5.

* Circ\ut Court, Cuttaak. Appeals from Original Decree 
nos. 9 and 10 of 1925, from a d.ecisioxi- of Babu Erajendra Kumar Ghosh, 
Subordinate Judge of Cuttack, dated the 29tla April, 3925.
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l£*26 The Court of Wards took cliarge of the defendant’s estate
R a ja  under section 6(e) of the Bengal Court of Wards Act, 1879.

B b a ja -  Subsequently the defendant borrowed certain sums of money 
simDEE Deb from the plaintiff on bahi-khata account. The plaintiff sued 

V. the defendant for recovery of the said sums of money and
B h a b a n  described him in the plaint as a ward of the court represented

by his guardian, the Court of Wards’ manager. The suit was 
decreed but the decree stated that the decree-holder was not 
entitled to proceed against the properties of the defendant 
which were in charge of the Court of Wards. The defendant 
appealed to the High Court on the gi’ound that the suit not 
having be(in instituted against him personally was not properly 
framed, with the result that he had had no opportunity of 
defending the suit inasmuch as he was represented in the 
suit by the manager of the Court of Wards.

Held, dismissing the appeal, that the suit was properly 
framed.

Dhanpat Singh v. Shoobhudm Kumari (1), Collector of 
Benares v. Slieo Prasad (2), Mohammad Abdus Salam v. 
Rani Kamalmukhi 0  and Lachmi Narain Gouri Shankar y. 
Syed Mohamed Ahrahim Khan (4), distinguished.

Gohind Sahae v. Udit Narain Singh (5), followed.

Q u ertj, whether in view of the provisions of rule 5, 
Chapter "VI of the Rules of the Patna. High Court, the defend
ant was entitled to prefer the appeal to the High Court.

Appeal by the defendant.
These appeals arose out of two suits brought by 

the plaintiff-respondents against Raja BraJasunder 
Deb who was described in the plaint as a ward of the 
Court represented by the guardian Padma Charan 
Das, Court of Wards Manager of Killah Aul. The 
suit-s were for recovery of various sums of money 
alleged to have been advanced to the Raja under bahi- 
khata accounts. In the written statement filed by-the 
manager under the Court of Wards, one of the pleas 
taken was that the defendent could not be sued as a
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ward of the Court for the claim in suit; and the first 
issue framed in the suit was

“  Is the suit maintainable in its present form ." I>baja»STODHa Dw
The Subordinate Judge found that the suit had been ^  
properly framed, and it was therefore maintainable 
in the form in which it had been instituted. Upon 
the merits he found in favour of the plaintiffs; and the 
decree that he made was that the plaintiffs would get 
a decree for the sums claimed, but that they would 
not be entitled to proceed against the properties of 
the Raja, which were under the charge of the manager 
of the Court of Wards, for the realisation of the 
decretal amounts and costs. Raja Brajasunder Deb 
preferred the present appeals with an application 
under rule 5, Chapter V I, page 60 of the High Court 
Rules; and a Division Bench granted him leave to 
appeal without the intervention of the manager.

S. B, Ray^ for the appellant.

S. C. Bos^ for the respondents.

K u l w a n t  S a h a y , J ., (after stating the facts set 
out above, proceeded as follows :)

The only point argued on behalf of the Raja in 
these appeals is that having regard to the frame of 
the suits the decree as made was illegal. It is con
tended that before a decree could be made against 
the Raja for realisation of the money, an opportunity 
ought to have been given to him to defend the suits, 
and that he had no such opportunity in the present 
suits inasmuch as he was represented therein by the 
manager under the Court of Wards. In my opinion 
th:fe contention is not sound and cannot prevail.

The Court of Wards took charge of the estate of 
the Raja under section 6(5) o f the CoTirt of Wards 
Act [ IX  (B.C.) of 1879]. The order of the Board of 
Revenue under sections 7 and 35 of the Act was 
made on the 4 ^  o f April, 1921,^^^
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1926 by the said order that Babii Braj asunder Deb of Aiil 
 ̂ disqualified proprietor for a period o f five 

B eaVa - years within the meaning of section 6 of the Act. 
sxTNDEB Deb The debts in question in the present snits were

Bh\ê n incurred by the Raja after the Court of Wards had
assumed charge of his estate. Under section 3 of the 
Court of Wards Act,

S a h a y  V .  ■ “  ”  m e a n s an y  p erson  w h o  is  under th e  ch arge o f th e  C ou rt
of W a r d s , or w hose p rop erty  is un der su ch  a ch arge.

It is thus clear that when the property of the Raja was 
taken charge of by the Court of Wards, he became a 

ward ”  of the Court of Ward. Section 51 of the 
Act provides that in every suit brought by or against 
any ward he shall be therein described as a ward of 
court; and the manager of such ward’s property, or if 
there is no manager, the Collector o f the, district in 
which the greater part of such property is situated,
or any other Collector whom the Court of Wards may
appoint in that behalf, shall be named as next friend 
or guardian for the suit, and shall in such suit 
represent such ward, and no other person shall be 
ordered to sue or be sued as next friend or be named 
as guardian for the suit by any Civil Court in which 
such suit may be pending. It would thus appear that 
the description of the defendant as given in the plaints 
in the present suits was in strict conformity with the 
provisions of section 51 of the Court of Wards Act.

It is contended on behalf of the appellant that it 
is settled law that a ward of the court is entitled to 
enter into contracts, and that although such contracts 
cannot be enforced against any property of the ward 
in the possession of the manager under the court as 
provided by section 60 of the Court of Wards Act, yet 
such contracts can be enforced, against the ward 
personally; and in suits to enforce contracts made by 
the ward without the sanction of the court, the ward 
should be sued personally and not as represented by 
the Manager as provided by section 51 of the Act. 
Reliance has been placed upon Dh%nfat Singh v.
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S ah u .

1vxjlwaj:t  
S a h a y , J .

Shoohhudra Kum^ari p), Collector of Benares v. Sheo 
Prasad (2), Muhammad Aldus Salam v. Rani Kamal- baja ' 
mukhi (̂ ) and Lachmi Narain Gouri Shankar v. Syed Braja- 
Mahomed AhraMm Hussain Khan (̂ ). Now, wliat 
these cases lay down is that a ward of the court of bhaban 
wards is not incapacitated from contracting, hut that 
the power of the ward to contract is taken aivay so 
far as regards all property which, under the provi
sions of the law, comes under the charge and control 
of the Court of Wards. In the case of Dhunjmt 
Singh v. Shoobhudra Kumari Q-), the manager on 
behalf of the Court of Wards as well as the ward 
personally were made defendants in a suit to enforce 
a mortgage executed by the ward without the sanction 
of the court; and the District Judge held that the 
estate was not liable, but as the bond had been 
executed by the ward, he found that the ward was 
personally liable, and he gave the plaintiff a personal 
decree against the ward and awarded costs to the 
Court o f Wards against the plaintiff. An appeal was 
filed by the plaintiff, and a cross-appeal was filed by 
the Court of Wards to the effect that the District 
Judge ought to have dismissed the entire claim, of the 
plaintiff and ought not to have passed a decree 
personally against the ward. The High Court 
dismissed the appeal as well as the cross-appeal. In 
dismissing the cross-appeal the learned Judges 
observed that the provision contained in section 51 of 
the Court of Wards Act [IX  (B.C.) of 1879] was a 
provision of procedure, and that it was not intended 
to affect, and could not affect, any liability which may 
be incurred by a ward in so far as the -ward is con- 
cerned. Their Lordships refused to interfere with 
tlie decree of the lower court declaring the ward to be 
personally liable. This case ia not an authority for 
the proposition that a suit framed in accordance with 
the provisions of section 51 is not maintainable. In 
Collector o f Benares v. Sheo Prasad 0  it appears that

(1)
(2)

(1882) I. L . E, 8 fial; 621. 
(1888) I. t .  R. 5 All. 487.

(3) (1918) 4f) Ind. Cae. 316.
(4) (1925) I. K : Rv 4: Pab, 172.
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1926 the Collector representing the Court of Wards was 
Raja impleaded as a defendant on the ground that the 

Bea.ja- property of the defendant liad come under the superin- 
tendence of the Court of Yv̂ ards before the execution 

Bhaban of the bond on which the suit had been brought. The 
S ahtj. Subordinate Judge decreed the claim against the 

KtJLAVANT ward personally, exonerating the estate from liability; 
Sabay, j. and from this decree the Collector preferred an appeal 

to the High Court, and it was held that the Collector 
was entitled to raise, on account of the ward, the 
question as regards the legal capacity of the ward to 
contract simple money debts. This case has, there
fore, no application to the facts of the present case. 
In Mohammad Ahdus Salam v. Rani Kamalmukhi 0  
a Division Bench of this Court was asked to interfere 
in revision against an order of the Subordinate Judge, 
appointing a person other than the manager under the 
Court of Wards, as the guardian ad litem for the 
ward. Their Lordships considered the provisions of 
Order X X X II, rule 4, of the Code of Civil Procedure 
and of section 51 of the Court of Wards Act, and 
they held that where a Court of Wards is in possession 
of the property of a disqualified proprietor under 
section 6(e) of the Bengal Court o f Wards Act, a suit 
brought against such a proprietor based upon contract 
may proceed without causing the defendant to be 
represented by the manager under the Court of 
Wards. That was a case converse to the present 
case. Their Lordships did not lay it down that a 
suit brought against the ward represented by the 
manager under the Court of Wards was incompetent. 
The decision in Lachmi Narain Gouri Shankar v. 
Syed Mohamed A brahim Khan (2) followed the 
decision in Mohammad Ahdus Salam v. Rani Eamal- 
muJchi (1), These cases cannot be cited as authority 
for the proposition that a suit instituted against a 
ward represented by the manager u.nder the Court of 
Wards is incompetent.

(1) (1918) 46 Ind. Cas. 316. (2) (1915) I. L. R., 4 Pat. 172.
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1926

S a h u .

K x tlw .vnt 
S a h a y , J .

In the case of GoMnd Sahae v. Udit Narain_________
Singh (i) Mookerjee, J., observed as follows: ‘ The r.ua
plaintiff in the case before us is entitled to a personal Bhaja-
decree against the tenant defendant for the arrears 
of rent of the tenancy, the term whereof has now Bh.^an
expired. But as his estate has been placed in charge 
of the Court of Wards, he can be sued only as 
represented by the manager. In the suit thus 
constituted, the decree must be eo framed as to be 
binding upon the manager as such, because otherwise 
no properties of the debtor can be reached- for satis
faction of the decree It would follow from this 
decision that a ward of the court can be sued only as 
represented by the manager, and this appears to be 
in accordance with the provisions of section 51 of the 
Court of Wards Act.

It is contended that the defendant in the suit was 
really the manager and not the ward. This conten
tion is obviously fallacious. The defendant is the 
ward, but for the purposes of the suit he is represented 
by the manager, and in a suit so framed a decree can 
certainly be passed against the ward.

The learned advocate for the appellant contends 
that the Raja had no opportunity to contest the suit 
on the merits, and that the manager may never have 
consulted him or have taken instructions from him 
as regards the proper defence o f the suit. This 
contention is not supported by any affidavit, nor is 
there anything on the record'̂  to support it. The 
learned advocate is unable to say what the proper 
defence in the suit should have been; and we are not 
prepared to say that there has been any prejudice to 
thg defendant in the present suit on accoimt of his 
being represented by the manager.

It is contended on behalf of the respondents that 
the present appeals are incompetent, and that the 
Eaja persohally had no: right to present these appeals. 
iSe argues that rule 5 o f Chapter V I of the High
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1926 Court Buies has no application to the facts of the 
Raja ' present case. I am inclined to agree with this

■vs.
B h a b a n

S a h u .

K u l w a n t  
S a h a y , J.

B e a j a - contention. Rule 5 of Chapter V I does not seem to 
suNDEK Bbb contemplate cases like the present: it provides for 

cases where a decree is made against the trustee, 
executor, administrator or a receiver or manager 
appointed by a court, who as such was a party to 
such decree, and where the beneficiary is affected by 
the decree and desires to appeal against it, he may 
name himself in the memorandum of appeal as an 
appellant. It contemplates cases where the benefi
ciary is not a party, but is affected by the decree. In 
the present case, the Raja was a party and the provi
sions of Rule 5 do not seem to apply. The order of 
this court giving him leave to appeal does not discuss 
the question and was passed ex parte, without notice 
to the Respondents. It is, however, not necessary to 
decide this question inasmuch as the appeals fail on 
the merits.

These appeals must be dismissed with costs. 
M a c p h e r s o n , J.— l  agree.

Appeals dismissed.

APPELLATE CIVIL.

1927

Before Das and Adami, JJ. 
CHAUDHARY CHANBEIKA PRASAD SINGH

D.
MITHU EAI.*

Code of Gwil Procedure, 1908 (Act V of 1908), section 2(2), 
and Order XLI ,  rule 9>d~lssues decided by lower court dnd 
suit dismissed—appeal to District Court— certain issues framed 
and case remanded— appeal to High Court, whether maintain-

■ ahle.
* Appeals from Appellate Decrees nos. 590 and 638 of 1926 from a 

decision of J.- Chatterji, Esq., Additional District Judge of Shahabad, 
dated the 27th March, i926, reversing a decision of Babu Ramciiaiidra 

Misra, Munsif of Arrah, dated the 12th January, 1926.


