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Orissa Tenancy Act, 1913 {Bihar and Orissa Act 11 of 
1913), section 2210}— application to set aside sale— Limita­
tion Act, 190S (Act IX  of 1908), Schedule I , Articles 166 and 
181.

An application onder section 227(3) of the Orissa Tenancy 
Act, 19i;-j, to set aside a sale held in execution of a decree, 
is not governed by ili’ticle 166 of the Limitation Act, 1908, 
which applies to an apphcation

“  under the Coda of Civil Procedure, 1908, to set aside a sale in 
execution of a decree ’ %

but, by Article 181 which apphes to
"  applications for which no period of limitation is proviied elsewhere 

iB this, seliedule (I to the Act) or by section 48 of the Code of Civil 
Procedure, 1908

Cliandrama Rai v. Maharaja of Du7}iraon(A), referred to.

An application mider section 227(3) of the Orissa Tenancy 
Code, or under section 173 of the Bengal Tenancy Act, 1885, 
cannot be considered to be an application imder section 47 of
the Code of Civil Procedure.

Haripada Haidar v. Barada Prasad Ray Ghowdhury(2) ̂  
dissented from.

Petition by the applicants.
The facts o f the case m aterial to this report are

itated in the judgment o f Knlwant Sahajj J .
L. Mahanty, for the petitioners.
B. K, Ray, toT the opposite party.

'^CtrcuH CouH, Guitach. Civil Eevision no. 41 of 1926, from an 
order of Babu Dayanidhi Das, Collector of Puri, dated the 29th April, 
1025, confirming an order of Das, ‘̂ Esq., Deputy Collector of Puri, 
dated the 9t-fe February 1926.

(1) (191*f̂  38 In'd. Gas. 209. (2) (1924) I .  L . R. 51 Gal. 1014.



Kitlwant Sahay, J .— THe petitioners allege 
themselves to be the purchasers o f a holding in esecii- ak.ixta 
tion o f a mortgage decree. The holding was Chab.in 
subsequently sold in execution of a rent-decreer The 
petitioners presented an application before the Deputy 
Collector purporting to be one under section 227 (-5) oi BAnvsAi.m̂  
the Orissa Tenancy x\ct for setting aside the sale on 
the ground that the holding had been purchased by Kotwast? 
the judgment-debtor himself through another person, i,
Yiz., the purchaser in execution of the rent-decree.
The application has been dismissed by the Deputy 
Collector on the ground that it was barred by limita­
tion under Article 166 of Schedule I to the Indian 
Limitation Act. The order of the Deputy Collector 
has been affirmed on appeal by the Collector.

The only question for determination in this case 
is whether the application is governed,by Article 166 
or by Article 181 o f the Indian Limitation Act.
Article 166 provides for applications under the Code 
of Civil Procedure (1908) to set aside a sale in 
execution of a decree and the period of limitation is 
thirty days from the date o f  sale. It is contended 
on behalf o f the petitioners that the present applica­
tion was not an application under the Code o f Civil 
Procedure, but it was an application under the special 
provisions o f the Orissa Tenancy A ct and, therefore,
Article 166 has no application. He contends that the 
Article applicable is Article 181 which provides for 
applications for which no period of limitation is 
provided elsewhere in the Schedule I to the Indian 
Limitation Act. It is clear that there is no other 
provision in the Indian Limitation A ct for an 
application like the one now under consideration. It ; 
would therefore follow that the Article applicable 
would be Article 181, 'fh  Ckandrama R ai y .M Q.ham ja  
o f DumraonQ) the question was considered in relation 
to the provisions o f section 173 o f the Bengal Tenancy 
Act which are similar to the provisions of section 227 
o f  the Orissa Tenancy “Act, and it was held that thd
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Article applicable to an application under section 173
ananta of the Bengal Tenancy Act was Article 181 and not
Pidh'S Article 166. This decision therefore supports the
' contention of the learned Vakil for the petitioners. 

The learned Deputy Collector referred to the. decision 
the Calcutta High Court in Haripada Haidar v. 

Barada Pi'asad Ray Chowdhury{^). The decision in 
Maharaja of Dumraon^) was dis- 

‘-ah.. QJ2Q lyf reasons given
was that this decision proceeded on a construction of 
the old Article 166 as it stood before the amendment 
by the Act of 1908. In this the learned Judges were 
clearly under a misapprehension. The decision in 
Cliandrama v. Maharaja of Dumraoni^) was on a 
construction of Article 166 as it stands at present 
and not as it stood before the present amendment. 
Another reason given was, that an application under 
section 173 of the Bengal Tenancy Act would be an 
application under section 47 of the Code of Civil 
Procedure. Section 47 of the Code of Civil Proce­
dure, however, contemplates questions arising between 
the parties to the suit in which the decree was passed 
or their representatives. In the present case the 
petitioners were not the parties to the suit, nor were 
they the representatives o f the parties. Therefore, 
an application under section 173 of the Bengal 
Tenancy Act or section 227 of the Orissa Tenancy 
Act cannot be considered to be an application under 
section 47 of the Code of Civil Procedure. Sections 
238 and 239 of the Orissa Tenancy Act provide for 
special periods of limitation as regards certain suits, 
appeals and applications specified in Schedule I I I  of 
the Act. The present application is not an applica­
tion specified in Schedule I II , and therefore the special 
rule of limitation laid down in fte  Orissa Tenancy Act 
has no application. Consequently the Limitation Act 
will apply and, on a consideration of the nature o f the 
present application, I am o f  opinion that the proper 
Article applicable is Article 1 ^  of Schedule I  to the
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(1) (1924) I. L. E. 51 Oal. 1014. (2) (1917) 38 Ind. Gas. 209.



Indian Limitation Act. The application was, there- 1926. 
fore, not barred by limitation. Ananta

The order of the Courts below must be set aside 
and the case remanded for re-trial on merits. The "
petitioners are entitled to the costs o f this application. Nuctal,  ̂ -IT Bahttealen.M acpheeson, J .— I agree. dra.

Order set aside.
Case remanded.
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Before MulUck and Kukoant 8ahay,

GREAT INDIAN PENINSULA R AILW AY COMPANY 3̂ 2̂6-27.
V. —-̂--------  

FIRM  GUEDAYAL.* °7an .% .^ '

RcAhmy Company— Ris'k Note B— part of consig7iment 
lost hy theft— strike of Tailiomj servants, iDhether amounts to 
wilful neglect.

Under the terms of Eisk Note B a railway company is 
liable for wilful neglect either on their own part or on the 
part of their servants. A strike of the railway?’s employees in 
breach of their contract is evidence of wilful neglect on the 
part of such employees.

East Indian Railicay Company v. GoherdJian Das(l),
Cheat Indian Peninsula RaiUoay Company v. Jitan Ram 
Nirmal R a n i P a n t l a n d  Hick v . Raymond and Reid(?) , and 
Sims and Company y .  Midland Railway Company(i), referrecl 
'to.

Such evidence, ill the absence of proof that the companj’ 
took adequate precautions to protect their ŵ agons against the 
risks created by the strike, is sufficient to establish the liability 
of*the company for the loss of goods consigned under Risk 
Note B , and stolen from the wagons.

^Appeal from Appellate Beoree^  ̂TO from a deciision of
Babu Krishna Saiiay, Additional Subordiriate Judge of Bhagalpur, dated 
the 9tii April 1924, reversing a decision, o f Babii EabindM Natii Ghosh,
Munsif. Jst Court, Bhagalpurf dated the 28th May 1923.:
(1) (1926) 7 Pat. L . T. 140. (S) (1893) L . R . Appeal Gases, 22.
(2) (1923) I .  L . E. 2 Pat. 442. m  flQlSl L. E. E . B . 1.


