
second place, it (cannot in the absence of other consi- 1026. 
derations (wliicli in the ruling cited do not appear to '
have existed) be said to be even reasonable to prefer bSakta 
the earlier entry, since the presiimption is that it 
would not have been altered by the officer revising 
the record-of-rights unless for good reason. Sucli 
might be either that the position had changed or that 
the former entry was, in spite o f the presumption of 
correctness attaching to it, proved to his satisfaction 
to be erroneous.

To my mind the statutory presumption of correct
ness attaching to an entry in the record-of-rights is 
certainly not rebutted and generally is liardly even 
weakened by the fact that it is challenged or repudiat
ed wholly or in part by both parties to a litigation.
In law that presumption can under the amendment o f 
1907 only be rebutted by evidemre thâ t it is incorrect.
And the result o f experience is that an entry which 
both parties assail, generally represents wdth sub
stantial accuracy the actual facts as an unprejudiced 
observer has found them on the spot.

REVISIONAL c i v i l ;
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Before Das and Adanii, JJ.

KUMAE JOGENDEA NAEAIN SIHHA
V.

KALI IvINKEE SINHA.^
Siintal Fargmias Settlement Regulation, 1S72, (Beng. 

Reg. Ill of 1872), SGctio7i 6~cwil court, whether m n  take 
cognizance of an admmistratmi suit— suit for removal of 
exemtoT, whether is a suit for land— section 5, bar imposed

Section 5, Santal Pargaiias Settlement Eegulatioii, 1872, ; 
pi'ovides ;

“  Froiii tlae date o n . L i e u t e n u n t - G o v e r n o r  tledares ■ 
................ ...t'Kat a Settlement shaU be of the ayIioIc or any part of

 --- —̂ —...' ' ^ '■  r— "rT"— --- —   --- ---  
* Civil Revision no, 517 of 1926, from an order of Babu M. E. 

Chaudburij Subordinat© Judge of Pakur, dat-ed the 31st Atigust, 1926.



1926. the Sautal Pargaiias;, until the date on which sucla settleuiout is declared 
-to have been completed, no suit- shall lie in any civil court
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K u m a r  ...........................in  regard  to .
JOGENDEA. . ,

N a r a in  (®) la n d  or a n y  interew t in , or arisin g  o u t  o t , la n d , or

SiNHA (Jj) the ren ts  or p ro lits  o f  an y  la n d , or

K a m K in k e u  v illa g e  h e ad sh ip  or o th e r  office c o n n e c te d  w ith  a n y  la n d ,

Bi n h a .  g_j.gQ cov ered  b y  su e li firstn ie n tio n e d  n o tif ic a t io n ; ...............................

Held, that a suit for tlie removal of an executor and for 
vesting- the estate in a receiver pending the disposal of the 
suit is not a suit for land, and is not, therefore, barred by 
section 5.

The facts of the case material to this report are 
stated in the judgment of Das, J.

Sir All Imam (with him Manohar Lai and Hasan 
Jan), for the applicants.

N. C. Smha, N. C. Ghosh and N. C. Roy, for 
the opposite party.

Cur. adv. mdt,
22nd Dec. D as, J .— Tliis application is directed against 

the order of the learned Subordinate Judge dated 
the 31st August, 1926, by which he has held that his 
court has jurisdiction to entertain the suit. I  have 
great objection to the court trying a case piecemeal 
and I should decline to interfere with the order pass
ed by the learned Subordinate Judge on the ground 
that the petitioners will have ample opportunity to 
contest the order hereafter. But it is not necessary 
for me to throw out the application on this ground as 
I am of opinion that the order of the learned Subordi
nate Judge is right and that this application should 
fail on merits.

The contention of the lea-rned Counsel for the 
petitioners is that section 5 of Regulation I I I  o f 1872 
bars the jurisdiction o f the civil courts inasmuch as 
a settlement is proceedin^^ in regard to the disputed 
lands. I f  the suit of the plaintiff be conBidered as a 
suit for land then obviously ths civil court has no 
jurisdiction. But in my opinion the suit is purely an



administration suit and cannot be considered a suit ^̂ 26. 
for land. The learned Coimsel dra.ws my attention ktour 
to the allegations in the 12th, 23rd and 27th para- Jogenpra 
graphs o f the plaint and also to prayer Ka. So far as 
the 12th paragraph of the plaint is concerned the v. 
plaintiff alleges that he has become one of the owners KihKmekr 
o f the properties o f the Maheshpur estate under the 
will of Kumar Indra Narain Singh and he claims Das , J.
that he as entitled to have his rights determined over 
them. Blit this allegation is followed by the allega
tion that

“  he has the fullest right to see whether or not the said estate is 
being properly looked after and managed by the defendants asi executors 
and in case of improper management to take steps to look after and 
manage them properly ao that his own rights may be protected and 
properly looted after

These allegations in my opinion do not raise a ques
tion o f title to the property in dispute. This is an 
allegation necessary for him to make to enable him to 
maintain an administration suit. A  party having no 
interest cannot maintain an administration suit and it 
is necessary for the plaintiff to show that he has suffi
cient interest in the estate to enable him to maintain 
a suit against the executors. The will o f Indra 
Narain Singh is part o f the plaint and there can be 
no doubt as to the interest of the plaintii! in the 
Maheshpur estate. There can be no dispute in 
regard to his interest in the estate. But there is 
dispute as to the right of management of the estate.
In the 23rd paragraph of the plaint the plaintiff 
alleges that

“  the duty of managing the estate and worldn.g mder the terms of 
the wiU cannot be in the hands of the defendants as executors of the 
s a in 6 .'>  .

I t  is settled law that a suit for the removal o f the exe
cutors and for vesting the estate in  a receiver pending 
the disposal o f the suit is not a suit for land. In the 
27th paragraph o f  the plaint tlie plaintiff states that 
he has a 4-annas share in*the properties iii suit* As
I  have said before this is a necessary allegation to show 
his interest to maintain an administration suit.

V O i . V I.] ^A TN A  SE R IE S. S i l l



1926. Prayer Ka merely asks tlie Court to determine the 
rights of the parties; but considering the whole plaint 

JosENDRA it is quite clear that such determination is required 
for the purpose of administration. I am satisfied 
that the suit cannot be regarded as a suit for land

KAJjr KÎ 'KFĴ and I mast dismiss the application with covsts.
SiN'HA.

A dam  I, J .— I  agree.
A f  ijlicaMon dismissed.
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APPELLATE CIVIL.

Before Kuhoant Sahay and Macpherson, J.J. 

UCHHAB JENA
1926.

_______V.

D^e„U, U, UPENDEA NAIK.*
Orissa Tenancy Act, 1913 (Bihar and Orissa Act II of 

1913), sections 16, 31 and 250 (e)— Occupancy holding,
transfer of, not biiidmg on landlord unless consent obtained 
— Purchaser at private 'sale, ejectment of by fractional co
sharer landlords.

Under the Orissa Tenancy Act, 1913, where an occupancy 
holding- or a portion thereof; situated outside a- permanently- 
settled estate, is transferred by private sale, the transfer is 
not binding on the landlord, and the transferee is a. trespasser, 
unless the landlord has consented, or is deemc;! under the 
statute to have comented to the sale.

Gifidhari Naik v. Kashi Tindi, (̂ ) distinguished.
Madhu Radhan v, Jagu Jena (3) and MacPherson y . 

Debihhumn Lai (3) distinguished and declared to be overruled 
quoad hoc hy Jugesliar Misray. Nath Koeri (-i).

Such a transferee is liable to be ejected at the instance 
of some of the co-sharer landlords to the extent of their share

*Oircuit OouH, Guitaclc.—^Appeatfrom Appellate Decree no. 8ff of 
1925, from a decision of Babu Jatindra Nath Ghpsla, Additional Subor* 
dinate Judge of Cuttack, dated the 13th Febniary, 1925, confirmiiig a 
decision of Babu Bamesh Chandra l f̂itra, Munsif, 2nd Court of 3?url, 
dated the 21st January, 1924.

(1) (1917) 2 Pat. L. J. 476. (3) (1917) 2 Pat: L. J. 080,
{%) (1910) 4 Pat. L. J. 294. (4) (1922) I. L, R. 1 817.


