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EAMSAEAN MANDAB
D.

MAHABIR SAHIT.^
Amend-ment of plaint— cJumge in nature of suit— suit for 

specific performance or damages— claim against heirs to recover 
earnest money— liahility of Hindu son and grandson:

A suit was brought against the members of a Hindu joint 
family for specific performance of a written agi’eement for the 
sale of family property a.IIeged to have been made by the karta, 
or for damages, namely, the earnest money with interest. The 
plaint did not allege, nor did the evidence show thort the sale 
was for necessity. The trial judge found that the agreement 
ŵ as a forgery and dismissed the suit. Pending an appeal the 
karta died, and the cause title was amended by adding as hiH 
heirs, his son and grandsons, wdio W'ere ah’eady parties. 
Upon the appeal the plaintiff, who abandoned his claim for 
specific performance, was given a decree for the earnest 
money wd'tb. interest. It was contended on appeal to the Privy 
Council that the decree could be supported having regard to the 
liability of the son and grandsons for the debt of tlie deceased 
karta, the question whether they had assets of his being 
determined in execution proceedings.

Held that the decree should be set aside, Ois it was not 
permissible by amendment to change the suit into one for 
money had and received or to recover a debt.

Decree of the High Court reversed.
Appeal from a decree of the High CoiiFt (i'ebru- 

ary 22, 1924) reversing a decree o f the District Judge 
of^Darbhanga (March 9, 1921).

The suit was brought by the respondent against 
the appellants, members o f a joint Hindu family, 
incliiding the karta, Ramsaran Mandar, who died 
pending the appeal to the High Court. The claim
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1926. -was for the specific performance of an agreement
to have been made by the karta for the sale 

of certain family property, or for damages, namely 
V. the return o f earnest money with interest.MAHA.Bia

SA35U. The trial judge found that the alleged agreement
was not proved. The High Court (Das and Ross, JJ.)
found to“ the contrary and made a decree against the 
surviving members of the family for the return o f the 
earnest money with interest.

The facts relevant to the present decision appear 
from the judgment o f the Judicial Committee.

1926 Nov. 1, 2, 4. Sir George Lowndes, K . C. 
and Aldul Majid for the appellants.

DeGruyther, K . C. and Bulye for the respondents.
The arguments were to a great extent' devoted to 

the question of fact whether execution of the alleged 
agreement by thumb-mark was proved, also to the 
question of law whether the document required regis
tration, which questions their Lordships found it 
iinnece&sary to decide. As to the liability o f the son 
and grandsons o f the karta, reference was made for 
the respondent to Mayne, paragraph 327 and Masit 
Ullah V. Damodar Prashad ( )̂. For the appellant 
reference was made to Ma Shwe My a y : Maung Ho 
Hnaung {̂ ) it being contended that the nature of the 
suit could not be altered by amendment.

Nov. 29. The judgment of their Lordships was 
delivered by—■

L ord Sinha.— This is an appeal from a judgment 
and decree dated the 22nd February, 1924, o f the High 
Court of Judicature at Patna, which reversed a 
judgment and decree, dated 9th March, 1921, o f the 
District Judge of Darbhanga and made in suit no. 835 
o f 1919.

(1) (1926) L. R. 58 L A. 204; I. L. R. 48 AU. 618.
(2) (1921) L. B. 48 I. A. 214; I. L. R. 48 CaL 832,
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That suit was instituted by the plaintiff, Mahabir 192&* 
Sahii, against six defendants, all members o f a joint 
Hindu family, constituted as shown in the pedigree mâ ab 
below:--"

M a h a b ib

Ramsaran Mandar Ranglai Mandar SahU,
Defendant 1 a deceased brother

of Defendant 1

Narain
Defendant: 2

Thakur Persad
Defendant 3

Lachminaf am 
PofendaBfi 4

Eaj E unar 
!)efeiidan.t 5

Ram Kumar 
Tfefeiidant 6

Defendants 4, 5 and 6 were all minors at the time the 
suit was filed, but defendant 4 attained majority 
before judgment. .Defendant 3 died before filing any 
written statement.

The plaint alleged: that Eamsarr^n (defendant 1), 
as head and karta of the above Joint family, entered 
into an agreement with the plaintif to sell certain 
houses and lands belonging to the said family for 
Rs. 11,000,.. and on the 20th August, 1919, executed 
an agreement for such sale (Exhibit 5 in the case) on 
receipt of fia. 9,000 as earnest money,

“  a ffix in g  m  s ta m p  liis  e ig n a tiu ’e aEtrl tliu m b  im p re ss io n
tlieraon,”

and stipulati.ng to execute and register a. regular 
coiiveyariee. wdthin three v/eeks on receipt o f the 
balancG of the , considera.tiori. S'amaarsn failed to 
execute the conveyance though called upon to do . so, 
and the plaintiff prayed for specific performance of 
that' agreement on. payEa,eiit of Bs. ,2.00'0',-.ory

•“ if ioT aa.y re a so n  a d e cree  fo r  sp e e ific  psrf>'»rinanee be not possible 
in. tlia o p in io n  of the Court, Es. 9,000, tlie p rin e ip a l amotml of fchft 
e a r jie s i  money, with iuterest thereon, at Ra. 2, per mort.th by way of 
damages may be awarded to the plaintiff against the defendants.”

By his written statement Kamsaran denied thrft he 
entered into any such agreement, ot that he executed 
the documeait (^Exhibit 5) alleged or receivfed a 
single farthing as earnest money He asserted that

9



1928. it was a false case altogether, put forward by one 
Eambaban Kisorilal, in tlie name of his father-in-law, the 
Mandab nominal plaintiff, with a view wrongfully to obtain 
M ah a b is  properties in suit which he had unsuccessfully 

Sabû  claimed in previous litigation; that the value of the 
properties was at least Rs. 21,000, and the story of 
an agreement to sell them for Rs. 11,000 was false 
and fraudulent.

Written statements were put in, on behalf of the 
defendants 2 and 4, and of the minor defendants 5 
and 6, by which they also denied the truth o f the 
plaintiff’ s story, and further pleaded that even if 
defendant 1 entered into any such transaction, “  he 
had no right to make any contract to execute a sale 
deed in respect of the said properties, nor were these 
defendants at all benefited by the said Act

The two chief issues raised on these pleadings 
were numbered 4 and 6 respectively in the trial court, 
and were as follows:^—

Issue 4.—-Is tlie letter of agreementi dated. 20th August, 1919, 
genuine and for consideration? Did the defendant (1) enter into any 
agreement for the sale of the properties in suit and receive Bs. 9,000 as 
earnest money as alleged in the plaint?

Issue 6.—-Are the other defendants bound by the agreement entered 
into by defendant no. 1?

On the fourth issue the District Judge held that 
the agreement (Exhibit 5) was not proved to be 
genuine, and that even if genuine there was no 
consideration for the same.

On the sixth issue he held that the contract was 
not binding on the other defendants, as the plaint did 
not allege, nor was any evidence adduced by the plain
tiff, to show that the contract was entered into f;pr 
the benefit of the defendant’s family, or that it was 
necessary as an act of prudent management.

■ The District Judge accordingly dismissed the 
suit with costs.

The plaintiff appealed to the High Court o f  
Patna. Pending appeal Bamsaran (defendant/ 1|
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died, aad by an order dated 19tli December, 1922, 
the cause title was amended as folIoAVS: —

Mahabir Saliu— Plaintiff appellant, 
versus

Ramsarau Mandar and, after his death, respojidents 2, 4 and 5 
are his lieirs (vide Ordor dsited 19tli Beeembei*, 19,22)—2, Karayan 
Mandar; 3, Laoliminarain Mandar; 4, Kaj Iviitnar Mandar; 5, Eani 
Kiirnar v̂faadai' (uos. 4 and 5 minors), through Babu Soney Lai Chou- 
dhury, defendants respondents.

A t the hearing of the appeal in the High Court, 
counsel on behalf of the plaintiff (appellant) gave up 
his claim for specific performance, but contended that 
plaintiff was entitled to recover the earnest money 
paid (Es. 9,000), with reasonable interest.

The learned judges of the High Court proceeded 
upon the view that the only issue which the Oourt 
below had to try was forgery or no forgery. They 
were o f opinion that the expert evidence to the effect 
that the thuiiib^mnrk on Exliibit 5 was identical 
with the thumli-mark of defendant 1 taken in Court 
was conclusive as to the genuineness of the mark, and 
Ko .sti*ongiy supported the plaintiff’ s case that the 
improbabilities, contradictions and suspicious cir
cumstances relied upon by the District Judge were 
not sufficient to displace the evidence on the plaintiff’s 
side with regard to the execution of the agreement 
and the receipt of Es. 9,000 by the defendant Ram- 
saran. On this basis the High Court set aside the 
decree o f the lower Court and decreed that the 
plaintiff was entitled to Es. 9,000 with interest at 
1 per cent, per year from 20th August, 1919, to date 
o f decree, and at 6 per cent, on decree, as against all 
the defendants.

The learned judges do not appear to have consi-
■ dered either issue noi 6 or the District Judge’s finding 

thereupon.
A t the hearing o f the appeal before this Board 

there was consideraBle argument' at the Bar on the 
question o f the geaiiineness of the agreement ExMfcit 5

1926.
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and the receipt c?f the Es. 9,000, as to wliich-the two 
tosAUAN Courts in India have differed. Their Lordships are, 
itooAE however, relieA êd from the necessity of pronouncing 
MahWr opinion on these questions of fact, inasmuch as
■ Saex. the decree o f the High Court cannot be sustained 

in lau\ even if their conchisioris of fact Avere well 
founded.

The suit was framed as an ordinary suit for 
specific performance of an agreement, with an alter
native claim for da.mages for breach thereof, such 
damages being assessed at Rs. 9,000 (the earnest money 
paid), with interest at 2 per cent, from date of 
agreement to date of realisation. The amendment of 
the cause title in the appeal before the High Court on 
the death of defendant 1, above referred to, did not 
alter the naturf of the suit. Nor did the abandon
ment of the claim for specific performance at the 
hearing of that appeal alter the suit as framed into 
an action for money had and received, or for the 
recovery of a debt. Even so the suit was bound to 
be dismissed as against Lachminarain, defendant 3, 
who was not an heir of Bamsaran, defendant 1, and 
against whom the liability of sons and grandsons to 
pay their ancestor’ s debts under the doctrines of 
Hindu law could not be invoked. Mr. De Gruyther, 
on behalf o f the plaintiff respondent, conceded that 
point, but relied on that very doctrine in order to 
support the decree as against defendants 2, 5 and 6, 
the son and grandsons of defendant 1, who are now 
on the record in a dual capacity. It  was urged by 
Mr. De Gruyther that the decree of the H igh Court 
should stand, as against defendants 2, 5 and 6, and 
the question whether they had in their hands any 
assets of EamBaran against which such decree coTlld 
be enforced might be left to bo determined in proceed- : 
inga for execution o f that decree; and that, i f  
necessary, the plaint might be amended even this 
stage, under the wide discretionary powers o f this 
Board and the somewhat elastic provisions of the Code 
o f Civil Procedure in that behalf.
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Their Lordships cannot accede to these argii- 
ments. It is not permissible by amendment to change 
the nature of the suit as framed; and even if it were, 
the defendants a.ffected by such amendment must ha -̂e 
an opportunitv to rebut such new cause of action , 
a oourse T-hich would inT^ve fresli written 8tai,.eioeii.i3 
and a fresh trial. Their Lordships are nnable to 
permit such a course at this stage.

The result is that no decree can be made against 
the surviving defendants in this suit. Tlie decree o f 
the High Court must be set aside and the suit 
dismissed, with costs in all Courts, including the 
costs of this appeal, and their Lordships will liuniblY 
advise His Majesty accordingly.

Solicitors for appellants: Chafman^ Walker
aiid Shephard.

Solicitors for respondents : Pugh and Co.

REViSIOMAL C R IM IiA L .

liAM SAEiK
Makdas

t’.
S a h u .

1926.

Before Jwala Prasad and Macpherson, JJ.

SAADAT MIAN
V,

EINa-EMPEEOE.*
Code of Criminal, Procedure, 1898 (Act V  0/  1898), sec

tions 162, 208 and^lh'— Magistrate, order of, to furnish copies 
of statements to acmsed-^Section 162(1), memiing of— 
Enquiry ffiof to commitment— Bight of accused to cross- 
e x a m in e  after copies of statements ate furnished— section 208

failure to comply with, whether mtiates commitriient—-- 
BecUon%l^~~Maqistfate, refusal of , to issue process on defence 
‘wibiesB-^LegaUty of— Section OiOMS} scope of.

In an inquiry into an oieace triable by a of Session 
the aociised has no right- to reserve cross-examination.

Re Mohamed Kasim (i), followed.
^Criminal Bevision ao. 67Xof 1926, from an order of Lsla Asliutosh, 

Magistratej 1st Olaaa, Arrab, dated the 2nd October^ 1926.
(I) (^914) 22 Ind.

1926.
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