
1928. I  agree with the learned Subordinate Judge that
" " bani ” the absence of any other evidence this was the only

Bhunesh- way of proceeding in the matter. W e are then asked 
wABi Kttbr by the learned Advocate for the respondents to mention

Manib our judgment that our finding in this case will not
Khan, debar the defendants from placing better evidence if  

they choose to do so on a future occasion before the 
Fazl Alt, j. jjevenue authorities or any other proper authority in 

order to have the proportionate valuations of the 
villages in suit determined on a more satisfactory 
basis. The learned Advocate for the appellant 
concedes that they cannot be prejudiced in any 
proceeding in future and I agree with him.

The result is that the appeal is dismissed with 
costs and the cross-appeal is partly allowed in the 
terms mentioned above in the judgment.

Ross, J .— I agree,
A 'p fea l dismissed.

Cross-objection allotved in 'part.

BBS THE INDIAN LAW REPORTS, [VOL. VII.

APPELLATE CRIMINAL.

Ross, J,

(On difference of opinion boUveen Kuhvant Saliay and Allanson, JJ )

g a h b a e  p a n d e

Nov. fe.
KING-EMPEEOE.®

Penal Code, I860 (Act X L V  of 1860), sections 300, 303 
and SOistriking girl on head with lathi— shdl fractufed—  
death— whether the offence is murder or c,ulpahle homicide not 
amoimting to murder.

Where a Dusadhin. aged 15 had snatched away some 
gram from a Babhni girl aged 8 or 9 who had taken some gram.

*Crimina,l Appeal no. 132 of 1927, from a decision of J. A. Saunders, 
Esq., I .e .s ,,' Sessions Judge of Muzaffarpur, dated the 24th of June* 
1927.
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from a Dusadh’s field, and the appellant, a young man of 19, 
fractured the Dusadhin’e skull with a lathi blow on the back 
of the Bqalp (from which wound she died) and also dealt her 
two blows on the thigh, held, by Ross, J., agreeing with 
Kulwant Sahay, J ., that neither the circumstances of the 
assault nor the weapon used necessarily suggested an inten­
tion to kill, or an intention of causing such bodily injury as 
the.appellant knew to be likely to cause death, or an intention 
to cause such bodily injury as would, in the ordinary cotu'se of 
nature, cause death, and, therefore that the appellant was not 
guiltĵ  of murder mider section 302 but of culpable homicide 
not arhounting to murder under section 304.

Per Allanson, J.— It was not necessary for the prosecu­
tion, in order to establish the charge of murder, to prove that 
the appellant intended to cause the fracture of the skull. It 
was sufficient to show that he intended to inflict such bodily 
injury as would, in the ordinary course of nature, cause death.
The appellant 'was therefore guilty of murder under the second 
and third paragraphs of section 300, i.e., he intended to cause 
such Bodily injury as he knew to be likely to cause death, and 
he intended to cause such bodily injury as was sufficient, in the 
ordinary course of nature, to cause.death.

Per Kulwant Sahay, J.~—The w o r d “ knowledge ” in 
section 300(2) imports a certainty and not:merely a probability.

Reg V. Govinda (1) referred to.
The facts of the case material to this report are 

stated in the judgments.
S. P . Varmct, (with him Bindhyaclial Prasad) for 

the appellant.
A . B . M u kerji, Government Pleader, for the 

Crown.
K u lw a n t  Sahay , J.— The appellant Galibar Pande was tried along Am usi

with his brother Nathu Pando on a charge under section 302/34 of the 
Indian Penal Code for the murder of a girl narhed Gujari, aged about 
15 years, the daughter of one Mewak Dusadh. Nathu Pande was 
acquitted, but the appellant Gahbar Panae was convicted tinder section 
302 of the Indian Penal Code and sentenced to tran.spoiiation for life.

The prosecution case shortly stated is that Mewalc Dusadh has a 
field which bears surrey plot no. 813 in village Lauria in which gram 
was growing. On the 27th of March last about two gharis before 
gttnset a little girl named Resluni aged about 8 or 9 years, the daughter;

”  (1) (1870-77) I. L. E. 1 Bom. 8 4 2 ^  ™— -
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31XIL-WANT 
Sahayj J.

1927. o f  N a th u  P a n d e , p u lle d  o u t  s o m e  g r a m  fro m  th e  f ie ld . G u ja r i  B natched  
i t  fr o m  R e s lm ii  and  th e re  w a s  a  s k i .g g le  b e tw e e n  t h e  t w o  fo r  th s  
p o s s e s s io i i  o f  t h e -g r a m . G u ja r i  is  sa id  t o  h a v e  h it  B e s h r o i  w it h  a 
s t ic k  w h ic h  w a s  in  h er  h a n d . G a h b a r  P a n d e , th e  u n c le  o f  th e  g ir l 
E e s h m i  ca m e  ru n n in g  f r o m  t h e  n o r th  w ith  a la th i in  h is  h a n d  fo l lo w e d  
b y  h is  b roth er N a th u  w h o  h a d  a lso  a la th i, and  b e in g  in c i t e d  b y  N a th u  
t o  k il l  th e  g ir l fo r  h a v in g  th e  a u d a c ity  t o  h it  a  B a b h n i  g ir l ,  G a h b a r  
s tr u ck  G u jari o n  th e  h ea d  w ith  h is  la th i a n d  sh e  fe l l  d o w n . T h e n  b o th  
G a h b a r  and N a th u  s tru ck  h e r  w ith  a la th i a n d  G u ja r i  d ie d  in s ta n ta ­
n e o u s ly . G a ja d h a r , w h o  is  a n e p h e w  o f M e w a k , c a m e  r u n n iu g  a n d  th e n  
V a k il  P a n d e  a n d  B a b u  L a i  P a n d e  a ssa u lted  h im  w it h  la th is  a n d  h e  
a lso  fe ll. M ew a k  w h o  w a s  ir r ig a t in g  h is  o n io n  f ie ld  at a  s h o r t  d is ta n c e  
fr o m  th e  g ra m ,fie ld  ca m e  r u n n in g  a n d  fo u n d  hie d a u g h te r  d e a d . H e  th e n  
w e n t  to  his n e p h e w  G a ja d h a r , w h o  w a s  ly in g  u n c o n s c io u s , a n d  r e v iv e d  
h im . H e  th en  le f t  th e  c o r p s e  o f  h is  d a u g h te r  in  ch a r g e  o f  G a ja d h a r  
a n d  h im se lf w e n t  to  th e  p o l ic e -s t a t io n , w h e re  h is  firs t  in fo r m a t io n  w a s  
re co rd e d  at 7 -30  p.m. T h e  ju n io r  S u b -In s p e c to r  w h o  w a s  in  ch a r g e  o f  
th e  th an a  and h a d  r e c o rd e d  th e  firs t  in fo r m a t io n , le f t  f o r  th e  p la c e  o f  
o c cu rre n ce  an d  rea ch ed  th e re  at 8 -30  p.m. H e  fo u n d  th e  c o r p s e  n o t  
in  the  gram  fie ld  b u t in  a n o th e r  f ie ld , b e a r in g  s u r v e y  n o . 860  w h ic h  
b e lo n g e d  to  on e  D h a n i P a n d e  at a d is ta n ce  o f  a b o u t  3 0  y a rd s  t o  th e  
n o r th -w e st  o f th e  g ra m  fie ld . H e  h e ld  th e  in q u e s t  a n d  e x a m in e d  c e r ta in  
w itn e sse s  and u lt im a te ly  b o th  N a th u  P a n d e  a n d  G a h b a r  P a n d e  w e re  
s e n t  up  fo r  tria l.

T h e  d e fe n ce  o f  th e  a c c u s e d  w a s  th a t  t h e y  d id  n o t  a ssa u lt  th e  
g ir l G u jari and had  .c o m m it t e d  n o  o f fe n c e ; th a t  th e re  w a s  n o  q u a rre l 
at a ll in  the  g ram  fie ld  b e tw e e n  E e s h m i a n d  G u ja r i , n o r  d id  R e s h m i 
u p root  gram  fr o m  th e  fie ld  o f  M e w a k ; th a t  G u ja r i  D u s a d h in , w h o  w a s  
a y o u n g  u n m a rr ied  g ir l, a ged ' m o r e  th a n  .15 y e a rs , g e n e r a l ly  g r a z e d  
bu ffa loes  on  the ch a u r and  parifi la n d s  a lo n g  w ith  G a h b a r  P a n d e  w h o  is  
aged  19 or 2 0 ; t h a t , th e re  w a s  a  s u s p ic io n  o f  u n d u e  in t im a c y  b e tw e e n  
th e  tw o  and  th e  ca ste  m e n  o f  M e w a k  h e ld  a  P a jic h a it i  an d  G u ja r i  w a s  
fo rb id d e n  t o  graze  b u ffa lo e s  v iith  G a h b a r P a n d e ;  th a t  o n  th e  d a y  o f  
o ccu rre n ce  G ahbar P a n d e  w a s  g ra z in g - b u ffa lo e s  in  th e  ch a u r  a lo n g  w ith  
G u ja ri and th a t R e sh m i w a s  a lso  g ra z in g  h e r  g o a t  n e a r  a b o u t . G a ja d h a r  
D u sa d h  n o t ice d  G a h b a r P a n d e  a n d  G u ja r i g ra z in g  th e  b u ffa lo e s  t o g e th e r  
and  ch ased  G a h b a r, ^vher6upon  G ah bar ran  a w a y . I le s h m i a b u se d  
G a jad h ar for th is , w h e re u p o n  G a ja d h a r  s tru ck  h e r  w ith  a  s t ic k . G ajadh ar- 
th e n  to o k  G u jari to  h er  fa th e r  M e w a k  w h o  w a s  ir r ig a t in g  h is  o n io n  fie ld  
n ea r  th e  fie ld  o f  D h an i P a n d e  and  to ld  h im  a b o u t  it ,  w h e r e u p o n  M e w a k  
D u sa d h  b e ca m e  angry  , a n d  s tp u ck  h is  d a u g h te r  G u ja r i  w ith  th e  w o o d e n  
s h ove l w ith  w h ic h  he w a s  ir r ig a t in g  h is  fie ld  on  a c c o u n t  o f  w h ic h  G u ja r i  
d ie d  aud th a t in  ord er  to  s a v e  h is  o w n  life  M e w a k  had  b ro u g h t  th e  
falRe case aga in st th e  a c c u s e d  p erson s  on  w r o n g  a lle g a tio n s .

I t  m ig h t at on ee  b e  sa id  th a t  th e re  is  n o  e v id e n c e  on  th e  s id e  
o f  th e  d e fen ce  to  p ro v e  th e  d e fe n ce  s to ry . R e s h m i w a s  e x a m in e d  as a 
courfc w itness an d  she to a c e r ta in  e x te n t  s u p p o rte d  th e  d e fe n c e  v e r s io n  
o f  th® o ccu rre n ce . B u t  h a v in g  regard  to  all th e  c ir o u in s ta n c e s  and  th e  
© vidancs o n ‘ th e  re c o rd , I  a gree  w ith  th e  le a rn e d  S e ss io n s  J u d g e  i a  
h o ld in g  th a t th is  d e fe n ce  v e r s io n  o f  t h e , o c c u rre n ce  h a s  n o t  b e e n - e s t a b ­
lish e d . N o  b lo o d  w as fo u n d  in  th e  fie ld  w h e re  M e w a k  D u s a d h  is  sa id  
l o  h a ve  stctfck  th e  g U i  T h e  n a tu re  o f  th e  in ju r ie s  o n  th e  g ir l m afeee



i t  im p r o b a b le  th a t  M e w a k  D u sa d h  in f l ic t e d  all t h o s e  in ju r ie s . E Ten. 1927 ,
i f  th s  b lo w  o n  th e  h e a d  w h ic h  fra c tu re d  th e  s k o ll  b e  a ssu m e d  to  h a v s  ------ ------------ -
b e e n  ca u s e d  b y  th e  s h o v e l  w it h  w h ic h  M e w a k  w a s  ir r ig a t in g  h is  f ie ld , G a h b a e
th e  o th e r  in ju r ie s  o n  th e  p e r s o n  o f  th e  g ir l w e re  n o t  l ik e ly  to  be  c a u s e d  P a n d e

b y  th e  s h o v e l ,  and  it  is  h a rd  t o  b e lie v e  th a t  IRIewak w en t; o n  s tr ik in g  th e  d .
g ir l a fte r  s h e  h a d  fa lle n . T h e  d e fe n ce  v e r s io n  d o e s  u o t  a c c o u n t  fo r  K i k <j-
th e  in ju r ie s  on th e  p e r s o n  of G a ja d h a r . F o r  th e  re a s o n s  g iv e n  b y  th e  Emperor.
le a rn e d  S e s s io n s  J u d g e ,  I  m u s t  h o ld  th a t  th e  d e fe n c e  v e r s io n  h a s  n o t  
b e e n  e s ta b lis h e d . Kulwant

T h e  le a r n e d  S e ss io n s  J u d g e  has d is b e lie v e d  th e  p r o s e c u t io n  w itn e s se s  S a h a Yi J .  
as reg a rd s  t h e  p a r t  a lle g e d  t o  h a v e  b e e n  ta k e n  b y  N a th u  P a n d e , a n d  
h a v in g  r e g a r d  to  th e  s ta te m e n t  m a d e  b y  L le w a k  D u s a d h  to  th e  p o l ic e  
o ffice rs  a n d  t o  th e  d e p o s it io n  o f  J o t ik  D u s a d h , th e  le a r n e d  S e ss io n s  
J u d g e  w a s  r ig h t  in  h o ld in g  th a t  N a th u  o a m e  to  th e  p la c e  o f  o c c u rre n ce  
a fte r  th e  g ir l  G u ja r i  h a d  b e e n  k ille d .

A e  r e g a r d s  G a h b a r , i t  is  to  m y  m in d  c le a r ly  e s ta b lis h e d  th a t  h e  
s tr u ck  G u ja r i  th e  la th i b lo w  o n  th e  h e a d  a n d , a fte r  sh e  f e l l ,  h e  ga v e  
h e r  t w o  m o r e  la th i b lo w s  o n  th e  r ig h t  th ig h . T h e r e  are  n o  d o u b t  
d is c re p a n c ie s  in  th e  e v id e n c e  o f  th e  p r o s e c u t io n  w it n e s s e s , a n d  t h e y  
h a v e  c le a r ly  g iv e n  e x a g g e ra te d  a c c o u n ts  and  in  s o m e  r e s p e c ts  fa lse  
a c co u n ts  as re g a rd s  s o m e  o f  th e  p a r t ic u la r s  d e p o s e d  t o  b y  th e m . A ll  
o f  th e m  h a d  s ta te d  th a t  N a th u  P a n d e  in c it e d  G a h b a r  to  k il l  th e  g ir l ,  
b e ca u s e  s h e  h a d  d a re d  t o  s tr ik e  a  B a b h n i g ir l. A ll  o f  t h e m  a lso  sa y  
th a t  N a th u  P a n d e  s tr u ck  h e r  a lo n g  w it h  G a h b a r  P a n d e . T h e r e  are 
c e r ta in  d is c r e p a n e ie s  a lso  as  reg a rd s  th e  p la c e  vyhere G u ja r i  fe l l .  B u t  
th e re  ca n  b e  n o  d o n b t  a b o u t  th e  s ta te m e n t  m a d e  b ^  'e a c h  o f  th e  w itn e s se s  
th a t  G a h b a r  P a n d e  c a m e  r u n n in g  w ith  a  “ la th i e ith e r  o n  s e e in g  E e s h m i 
a ssa u lte d  b y  G u ja r i  o r  b y  b e in g  t o ld  o f  it, b y  R e sh r ili  h e r s e lf . T h e r e  
is  n o  re a s o n  t o  d o u b t  th e  e v id e n c e  o f  M e w a k , tJ t t im , G a ja d h a r  a n d  J o t ik  
w h en  t h e y  s a y  th a t  G a h b a r  s tr u ck  h e r  w it h  a  la th i. I  th e r e fo re  a gree  
w ith  th e  le a r n e d  S e ss io n s  J u d g e  in  h o ld in g  th a t  G a h b a r  d id  s tr ik e  
G u ja r i w ith  a  la th i o n  th e  h e a d  a n d  a ls o  o n  t b e  t h ig h . T h e  b l o w  o n  
th e  h ea d  c a u s e d  a fr a c tu r e  o f  th e  sk u ll a n d  w a s  th e  c a u s e  o f  th e  d e a th ,

T h e  q u e s t io n  is  a s  t o  w h a t  o f fe n c e  G a h b a r h a s  c o m m it t e d . A ll  
th e  fo u r  a sse sso rs  w e r e  o f  o p in io n  th a t  t h e  o f fe n ce  d id  n o t  a m o u n t  t o  
m u r d e r , b u t  t o  c u lp a b le  h o m ic id e  n o t  a m o u n t in g  t o  m u r d e r . T h e  
le a rn e d  S e s s io n s  J u d g e  ■was o f  o p in io n  th a t  a lth o u g h  th e  e a se  d id  n o t  
fa ll u n d e r  t h e  fir s t  c la u s e  o f  s e c t io n  8 0 0 , i t  o a m e  u n d e r  th e  s e c o n d  
c la u se  o f  t h e  s e c t io n  a n d  a lso  u n d e r  th e  th ird  c la u s e , a n d  w a s  c o v e re d  
b y  l l lu s h 'a i io n  (c ) t o  s e c t io n  3 00 , N o w ,  c la u s e  (2 )  o f  s e c t io n  300  
m a k e s  o u p a b le  h o m ic id e  m iu 'd e r  i f  th e  a c t  b y  w h ic h  d e a th  is  ca u s e d  
is  d o n e  w i t h  th e  in t e n t io n  o f  ca u s in g  s u c h  b o d ily  in ju r y  as th e  o ffe n d s r  
h io w s  i o  b e  l ik e ly  t o  ca u s e  th e  d e a th  o f  th e  p e rs o n  t o  w h o m  th e  h a rm  
is  c a u s e d ; a n d  \m der c la u s e  (3 ) it  is  m u r d e r  i f  th e  a c t  is  d o n e  w ith  
th e  in t e n t io n  o f  c a u s in g  b o d ily  in ju r y  t o  a n y  p sreoK  a n d  th e  b o d ily  
in ju r y  in te n d e d  to  b e  in f l ic t e d  i s  s u f fic ie n t  in  th s  o rd in a ry  ccfu rse o f  
np,turd to  c a u s e  d e a th . lU m tr a t io n  (c )  n m s  t h u s : —

“ A iutentionaily eiTee Z  a sword cut or olub iv̂ oaud sttfficieub (o cause the death 
of a man in the ordinary course of nature, dies !a consequeuce. Here A is guilty 
of inurder, although he may not liare Intended to cauBe Z’g death."

T h is  I l lu s t r a t io n  e v id e n t ly  co v e r s  th e  th ir d  c la u sa  o f  E sction  SOO. !El^e 
q u e s t io n  f o r  c o n s id e r a t io n  is  w h e th e r  tiae a p p e lla n t  G ahbaif P a n d e  iQ
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1927 . g iv in g  th e  b lo w  w ith  th e  la th i o ii th e  h e a d  h ad  th e  in ie n t to n  o f  cauB iug
-------  s u c h  b o d ily  in ju ry  as h e  k n e w  t o  b e  l ik e ly  t o  c a u s e  th e  d e a th  o f  G u ja r i ,

GaHBAb' o r  w h e th e r  h e  ga v e  th e  b lo w  w ith  th e  in t e n tio n  o f  ca u s in g  s u c h  b o d ily  
Pande in ju r y  as waB su ffic ie n t  in  th e  o rd in a ry  co u rse  o f  n a tu r e  t o  ca u s e  her

d e a th . T h e  esse n ce  o f  th e  c r im e  o f  m u rd e r  u n d e r  c la u s e  (2 ) o f  th e  
King- s e c t io n  is  th a t th ere  in u a t b e  th e  in te n t io n  o f  ca u s in g  s u c h  b o d ily  in ju r y

Empehoe. ag tlie  o iien d er k n o w s  is  l ik e ly  t o  ca u se  d e a th . I n  o rd e r  t o  c o n v ic t  G a h b a r
Pande. o f  th e  o ffe n ce  o f  m u rd e r  u n d e r  c la u se  (3) o f  t h e  s e c t io n , i t  has 

litJLWANT ije fo u n d  th a t h e  h a d  th e  in te n t io n  o f  c a u s in g  th e  fr a c tu r e  o f  th e  
8ahat» J . gi^ull w h ich  w as th e  iu ju r y  in fl ic t e d  u p o n  th e  g ir l a n d  a lso  th a t  he 

h a d  th e  k n ow led g e  th a t  s u ch  in ju r y  w h ic h  h e  iu te n d e d  t o  in f l ic t  w as 
lik e ly  t o  ca u se  d ea th . I t  is  c o n c e d e d  th a t  h e  h a d  n o  in t e n t io n  o f  
ca u s in g  death . I t  is hard  to  s u p p o se  th a t  h e  in te n d e d  t o  ca u se  the  
in ju ry  w h ich  w a s , as a m a t te r  o f  fa c t ,  ca u se d  b y  th e  b lo w  o n  th e  h e a d  
g iv e n  b y  h im . T w o  g ir ls  w e r e  s tru g g lin g  fo r  th e  p o s s e s s io n  o f  a h a n d fu l 
o f  g r a m ; the e ld e r  g irl h a d  g iv e n  a la th i b lo w  (a lth o u g h  w ith  a  th in  
la th i) to  the y o u n g e r  g i r l ;  th e  u n c le  o f  th e  y o u n g e r  g irl c a m e  ru n n in g  
to  th e  p lace  w h ere  th e  tw o  g ir ls  w ere  s tr u g g lin g . I s  i t  re a s o n a b le  to  
su p p o se  that on  a c c o u n t  o f  su ch  a s tru g g le  th e  a p p e lla n t  in t e n d e d  to  
ca u se  su ch  b o d ily  in ju ry  t o  th e  e ld e r  g ir l as h e  k n e w  w a s  l ik e ly  to  
ca u se  d e a th ’? T he e v id e n c e  and  c ir c u m s ta n c e s  lea d  m e  to  s u p p o s e  th a t  
lie  Could have n o su ch  iu te u iio n  or  k n o w le d g e . T h e  le a r n e d  S e ss io n s  
JiidgL' has d isb e lie v e d  the s ta te m e n t  o f  the p ro s e c u t io n  w itn e s s e s  as 
regards N atln i P a n d e  h a v in g  im ;ite d  G a h b a r t o  k il l  th e  g ir l. T h e  
e v id i-n ce  sshows th a t o n ly  o n e  b lo w  w as s tru ck  o n  th e  h e a d  a n d  th e  g irl 
f e l l  and therea fter tw o  m o r e  la th i b lo w s  w e re  g iv e n  ou  th e  le g . T h e  • 
m e d ic a l e v id en ce  sh o w s  t w o , m o re  b ru is e s , o n e  o n  t h e  r ig h t  t e m p le  
2 " x i "  and the o th e r  o n  th e  le f t  s id e  o f  th e  s k u ll a n d  the.
C iv i l  S u rg eon  w as o f  o p in io n  th a t  a lto g e th e r  fiv e  blo\^'s w e r e  s t r u c k . T h e  . 
e v id e n c e  o f  the w itn e s se s , h o w e v e r , goes  to  s h o w  th a t  G a h b a r  P a n d a  
s tru ck  one b low  on  th e  h e a d  and  a fter  th e  g ir l h a d  fa lle n  h e  g a v e  tw o  
m o re  b low s oi) th e  th ig h . T h e  firs t  in fo rm a tio n  m a k e s  m e n t io n  o f  a 
la th i blo-w on  the h ea d . B e fo r e  th e  c o m m it t in g  m a g is tra te  th e  w itn eB ses  
h a d  also  sta ted  th a t  G a h b a r  g a v e  a  b lo w  w ith  a la th i o n  t h e  h e a d  and  
sh e  fe ll. I n  the  S e ss io n s  C o u rt  a lso  th e  e v id e n c e  g o e s  t o  s h o w  th a t  
G a h b a r stru ck  her o n ly  on e  b lo w  o n  th e  h ea d  w ith  th e  la th i. N o w , i f  he 
h a d  the in ten tion  o f  ca u s in g  th e  fra c tu re  o f  th e  s k u ll w^hicli w a s  th e  
in ju ry  caused  and  lie  k n e w  th a t  s u c h  tra ctu re  w a s  l ik e ly  t o  ca u s e  d e a th , 
h is  intEjntion w as csarried o u t  b y  th e  firs t  b lo w , a n d  th e re  w a s  n o  re a s o n  
w h y  he sh ou ld  go  on  in f l ic t in g  liid re  b lo w s  th e re a fte r . I  a m  o f  o p in io n  
th a t  lie  h a d  n o t  the in t e n t io n  o f  ca u s in g  s u ch  b o d ily  in ju r y  as  he, 
k n ew  lik e ly  to  ca u se  d e a th , b u t  in t e n d e d  o n ly  t o  c h a s t is e  h e r . T h e  
th ird  clau se  o f  s e c t io n  3 00  a lso  d o e s  n o t  in  in y  o p in io n  a p p ly . H e r e  a lso  
it  m u st be  sh ow n  th at th o  in ju r y  w h ic h  G a h b a r  in te n d e d  t o  ca u se  w a s  
su ch  as to  be  su ffic ie n t  in  th e  o rd in a ry  co u rse  o f  n a tu re  t o  c a u s e  d e a th . 
A b low  on the h ea d  w ith  a la th i is  ce r ta in ly  l ik e ly  to  ca u s e  d e a th  and  
(lie  person  ^vho in flic ts  lath i- b lo w  ‘ on  th e  h e a d  o f  a n o th e r  p e rs o n  m u s t  
be p resu n iod  to  h a v e  th e  in te n t io n  o f ca u s in g  s u ch  b o d ily  in ju r y  a s  is 
lik e ly  to  cau se  d e a th . - B u t  to  m y  m in d  it  d o e s  n o t  n e c e s s a r ily  fo llo w , th a t  
,a la th i b lo w  on  th e  h sa d  is  a lw a y s  s u ffic ie n t  in  the b rd in a r y  course , of 
natxire t o  cauwe d e a th , and  I  h a v e  a lre a d y  fo im d  th a t  he had n o  intention 
o f  ca u s in g  the  b o d ily  in ju r y  w li ic h  w a s  as a m a tte r  of f a c t ,  c a u s e d , 
n a m e ly , the fraeture o f  th e  sk u ll w h ic h  re su lte d  in  th e  ^ t h  of 4»h.e
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gir l. • N o w , i f  a p e rso n  ca u ses  d e a th  b y  d o in g  au a c t  w ith  th e  in te n tio n  
o f  ca u s in g  s u c h  b o d ily  in ju r y  as is  lik e ly  t o  ca u se  d e a th , h is  o ffen ce  
c o m e s  u n d e r  s e c t io n  2 9 9 , and  it  is o n ly  i f  th e  in te n t io n  w a s  t o  cause 
b o d ily  in ju r y , -w hioh it iju ry  Avaf! s n ific ie n t  in  th e  o rd in a ry  cou rse  o f 
n& ture t o  ca u s e  d e a th , t lia t  th e  o ffe n ce  w o u ld  co m e  u n d e r  s e c t io n  300 , 
c la u se  (3 ). T h e  d if ie r e n c e  b e tw e e n  th e  tw o  is n o  d o u b t  f in e , b u t  there  
is  ce r ta in ly  a d iffe re n ce  a n d  it  is  t o  m y  raintl n o t  c le a r  u p o n  th e  e v id e n ce  
th a t  th e  o f fe n c e  c o m e s  u n d e r  s e c t io n  300 o f  the  C o d e . T h e  d iffe ren ce  
b e tw e e n  c u lp a b lo  h o m ic id e  a m o u n t in g  to  m u rd e r  a n d  cu lp a b le  h o m ic id e  
n o t  a m o u n t in g  to  n m rd e r  h a s  b e e n  v e r y  a b ly  b ro u g h t  o u t  b y  M e lv il l ,  J . 
in  E c{! V . G o v in d a ( l ) -  N o  d o u b t  a m a n  is p re s u m e d  t o  in te n d  th e  
n a tu ra l and  in e v ita b le  c o n s e q u e n c e  o f  h is  o w n  a c t , b u t  th e  p re su m p tio n  
o f  in te n t io n  m u s t  d e p e n d  u p o n  th o  fa c ts  o f  ea ch  p a r t ic u la r  ca se , and 
‘ k n o w le d g e  ’ as u se d  in c la u se  (3 ) o f  th e  sectio iv  is  a  w o r d  w h ic h  im p o r ts  
a c e r ta in ty  and n o t  m e r e ly  a p r o b a b ility . In  th e  p re s e n t  ca se  th e  
e v id e n c e  t o  m y  rn in d  g o e s  to  s h o w  th a t  the a p p e lla n t h a d  n o t  the 
in te n t io n  o f  c a u s in g  s u c h  in ju r y  as h e  k n o w  to  be  l ik e ly  to  ca u se  d e a th , 
or  as w as s u ffic ie n t  in  th e  orcTinary co u rse  o f  n a tu re  t o  ca u se  d ea th . 
T h e  d i lfe r e n ce  b e tw e e n  cu lp a b le  h o m ic id e  aiid m u r d e r  iK m e re ly  a 
q u e s tio n  o f d if fe re n t  d e g re e s  o f  p ro b a b ility  th a t  d ea th  w o u ld  e n su e .

U p o n  th e  e v id e n c e  I  am  o f  o p in io n  th a t  t lie  in ju r y  in fl ic te d  u p on  
th e  g ir l w a s  in fl ic te d  b y  th e  a p p e lla n t w ith  th e  k n o w le d g t ' th a t  it  wai  ̂
l ik e ly  to  ca n s e  d e a th  b u t  w ith o u t  any in te n t io n  t o  ca u s e  d e a th  and 
th e  ca s e  fa lls  u n d e r  th e  s e c o n d  p a ra gra p h  o f  seu tion  304 o f tho  
I n d i a n , P e n a l C o d e , I  w ovdd  th e re fo re  a lte r  , the  c o n v ic t io n  fr o m  one 
u n d e r  s e c t io n  302 t o  o n e  u n d e r  the s e co n d  p a ra gra p h  o f  s e c t io n  30-1 o( 
th e  In d ia n  P e n a l C o d e  and  s e n te n ce  th e  ap{)ellflnt t o  s e v e n  y e a r s ' 
r ig o ro u s  im p r is o n in e n t . i;,.

A tL A N R ox, -T.— I n  m y  o p in io n  th e  ofl\‘n c e  co m m itte d  w a s  m u rd er. 
T h e  girl w a s  a b o u t  IS  y e a rs  o f  age . T h e  a ceu sed  is a yovith  o f  30 or 20. 
T h e re  h a d  tieen a scu ffle  b e tw e e n  tw o  g ir ls . T h e  a p p e lla n t , w h o  is 
a B a b h a n , r e s e n t in g  th e  fa ct  th a t  a P u s a d h  girl had  h it  h is  n ie c e  w itii 
a li(j,ht s l i c k ,  a rrived  o n  th e  s ce n e  and fe lle d  h e r  b y  a  la th i b lo w  
o n  th e  h e a d . W lie n  h e r  fa th e r  rea ch ed  th e  sp o t  sh e  w a s  d e a d . T he 
p o s t -m o r te m  sh o w e d  th a t  in  a d d it io n  to  tw o  bru ises  a cro ss  th e  r ig h t 
th ig h  and  a b ru ise  on  th e  r ig h t  ternp le  a n d  a n oth er  on  th e  le f t  side 
o f  th e  sk u ll, th e re  w as fi con tt isod  la ce ra te d  w o u n d  o n  th e  b a c k  o f  th e  
sk u ll X Y '  h on e  d e e p . U n d e r  th is  w o im d  th e re  w a s  c o m m in u te d  
fra c tu re  o f  th e  o c c ip i t a l  b o n e  in to  'th ree  piec,es. O n e  p ie c e  o f  the  
fra ctu re d  b o n e  w as Found p re s s in g  th e  b ra in  s u b s ta n c e , and  the fra ctu re  
a lso  e n te re d  th e  ] )o s te r io r  fo s sa  o f  th e  bas^ o f  the  sk u ll. In  th e  op in ion  
o f  th e  d o c to r  th e  fra c tu re  w a s  sui-Bcierit Is ' ca u se  d ea th  in  th e  ord in a ry  
co u rs e  o f  n a tu r e . T h e  fr a c tu r e  w a s  ca u s e d  b y  o n e  b lo w , a n d  a ltog e th er  
fiv e  b lo w s  w e r e  s tr u ck  o n  th e  g ir l. D e a th  w a s , p ro b a b ly  in s ta n ta n e o u s .

I n  m y  o p in io n  th e  a c t  o f  th e  a p p e lla n t  c o m e s  u n d e r  th e  secon d  
and th ird  p a ra g ra p h s  o f  s e c t io n  300 o f  the  P e n a l C o d e . T he. b lo w  w a s  
d e liv e re d  b y  a y o u n g  m a n  w ith  a la th i on  th e  h e a d  o f  a d e fe n ce le s s  
g ir l o f  If) w it l i  isuch v io le n c e  t h a t , h e r  sk u ll w as, fra ctin -ed  in t o  three  
p ie ce s  and  s li8  d ie d  in s ta p ta n e o u s ly . I n  m y  op itr ion  th e  fa c t s  sh ow  
th a t th e  a p p e lla n t  s tr u c k  th e  b lo w  w ith  th e  in te n t io n  o f  ca u s in g  stich

G ah b a e
P a n b b

V.
K in .g -

E m p e r o r .

KuiiWANT 
Sahayj j.

1927.

a) (1876-77) I. L, E. 1 Bom. S42.



192'?. bodily iujury as he knew to be likely to cause death. The appellant
----------- - certainly intended to caiise bodily injury and the probable consequence

Qahbab of a blow of this nature on a child’s head would be her death. I  cannot
Pandk believe that the appellant did not know that the injury he intended to

cause was likely to cause death. But even if the appellant were given 
^Kinq- benefit of doubt so far as paragraph 2 is concerned, I  cannot see

Emi>eroe. fiijy escape from the conclusion that his act cornea under the third
paragraph of section 300, He intended to cause bodily injury. It is 

Allanson, J. medical evidence that the bodily injury actually inflicted
waa sufficient in the ordinary course of nature to cause death. Did he 
intend to inflict that bodily injury? I am not prepared to hold that 
it is î eeessary for the prosecution to prove that the appellant had a 
knowledge of anatomy, that is, to prove that lie had an intention to 
cause the fracture of the skull. Take Illustration (c) to section 800. It 
would be no defence for an offender coining within that Illustration 
to plead that he did not intend to cut an artery. The law does not 
say that the offender must know that the injury intended to he inflicted 
is sufficient in tlie ordinary course of nature to cause death. The 
question is not whether he intended to' fracture the skull, but whether 
he intended to inflict such bodily injury as was sufficient in the ordinary 
course of nature to cauge death. He struck a girl what was evidently
a heavy blow with a lathi on the top of the head, fracturing her skull
and killing her instantaneously. The fracture was in the doctor’s opinion 
sufficient in the ordinary course of nature to cause death. I cannot 
see how on»the facts of the present case it can be held that he did not 
intend to inflict the bodily injury which he actually inflicted. He must 
be presumed to know what the natural consequence of a blow of this 
kind on the head of a child would be.

It was urged by the learned Counsel that his intention was not to 
cause such bodily injury as he knew to be likely to cause death, but 
only to chastise her. This argument shows an obviouB confusion between 
intention and motive. I  entirely dissent from the proposition that the 
intention of a man who “ chastises ” a girl by smashing her head
with a lathi must be judged from his motive. In my opinion the fact
that the prosecution witnesses say that blows were struck on the girl’s 
body after she fell is of no help to the appellant. The doctor saya it 
is likely that the inji r̂ies on the thigh were received when she was 
standing. If the subsequent blows were given after she was felled by 
the lathi unconscious, if not dead, that would go to show the brutal 
violence of the assault. Be this as it may, the other injuries cannot 
be taken as indicating that the appellant had no intention to cause such 
bodily injury as in the ordinary corirse of nature would cause death.

If the act of the appellant comes within section 300, there remains 
only the question whether he can avail himself of any of the Exceptions < 
to that section. Clearly he cannot do so. It was seriously argued that 
£'a'cej)<m 4 applied. The argument requires no discussion.

In conclusion. I am bound to say that if I had held that the ofience 
was.not murder, I should have found it difficult to bring it xinder the 
secbnd part of section 304. For I do not see how on the facts of this 
cMe it can be held that, though the appellant did not intend to causa 
such bodily injury as wm likely to cause death, jet h'e did the a^t witfc
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the knowledge that it was likaly to eaviae death. If he inew the blow 1937,
wfts likely to caus® death, he znust be presumed on the facts of the ----------------
present case to have intended the natural eoaseq^eaces of his act. If G-ahbab
it is not a case of murder, it would be in my opinion a case of gcieYOUs Pands
hurt. ■ , V.

Kin«-
I  w o u ld  c o n f ir m  th e  c o n T ic t io a  an-d s e n te n ce  and  d is m is s  th g  a p p e a l. E mpeeoh.

On this difference of opinion the case was referred 
to Ross, J ,, for decision,

S. P . Varma, (with him Bindhyachal Prasad) for 
the appellant.

C. M . A  garwala, Assistant Government Advocate,
for the Crown.

Ross, J ,— I  agree with the opinion of Kiilwant 
Sahay, J ,, that this case falls under the second para­
graph of section 304 of the Indian Penal Code, and 
that the conviction should be altered accordingly and 
that the sentence should be seven years’ rigorous 
imprisonment, It is not necessary for me to discuss 
the case at length as I  am in" fiill agreement with his 
reasoning. The appellant who is a young man of 
19 struck a girl of 15 on the back of the scalp with 
a lathi and caused a compound fracture of the skull 
as the result of which she died, The evidence further 
is that after this blow he struck the girl two blows on 
the thigh. The cause of the assault was'of a trivial 
character. The deceased who was a Dusadhin had 
snatched away some gram from a Babhni girl of 8 or 9 
years, who had taken the gram from a Dusadh*s field.
Neither the circumstances of the assault nor the 
weapon used necessarily suggest' an intention to kill 
or the only slightly different intentions defined in 
clauses {^) and (3) of section 300. , On the contrary 

"the fact that two slight blows were given on the thigh 
after the blow on the head seems to indicate that 
there was no such intention present to the mind of 
the appellant when he struck the girl on the head.
A t the same time, by striking the girl on the h|ad 
with a lathi, he undoubtedly intended to cause siBS 
bodily injury as was likely to cause death and he was
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therefore guilty of culpable homicide not amounting 
Gahbab to murder. The facta of this case do not, in my 
piUJDB opinion, warrant any stronger conclusion.

■u.
E^moE. C onviction altered.
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LETTERS PATENT.

March, 21,

Before Dawson Miller, GJ. and Ross, J.

1928. L.A.LJI S IN G H
f .

N A W A B  C H O 'W D H A E y .^
Begistration Act, 1908 {Act XVI of 1908), section 2—  

mango tree, whether is immovable property.

A mango tree is immovable property within the meaniBg 
of section 2, Indian Begistration Act, 1908.

Appeal by the defendants.

L. K . Jha and Bhagwan Prasad, for the 
appellants.

S. N. Ray, for the respondents.

D a w s o n  M i l l e e , C.J.— This is an appeal under 
the Letters Patent on behalf of the first party defen­
dants from a decision of Das, J., affirming the decree 
of the Subordinate Judge.

It appears that the plaintiffs in the year 1916 
purchased from the second party defendants in the 
suit a plot of land measuring 1 bigha, 12 kathas situate 
within the jurisdiction of the Sub-Eegistry office of 
Sheohar and in the same conveyance 5 dhurs of land 
together with 10 mango trees standing thereon situate 
within the area of the jurisdiction of the Sub-Eegis- 
trar of Sitamarhi were included. This was no doubt

^Letters Patent Appeal no. f) of 1927, from a deeisioii of J,, 
dated the 26th January, 1927,


