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Before Das and Ross, JJ.

BEAS SINGH
V.

BALDEO PATHAIv.*
Estates Partition Act, 1897, (Act V of 1897) sections 27, 

29 and 119— court, mJwrent poto&r of, to add 'parties to appeal 
s u i t  instituted more than four months after proceeding 
under section 29— decree, 7iatufe of—section 27— Coilector, 
jurisdiction of—premous private partition, Civil Court, power 
of to decide— extent of jurisdiction— acts of Collector performed 
in exercise of statutory powers— Civil court, interference hy—  
“  parent estate ” , jneaning of.

Apart from statutory provision there is an inherent power 
in the court to add parties to an appeal.

PuU?i Behari Boy v. Maihendrr,̂  Chandra Ghosal(^) 
followed.

A decree of the Civil Court made in a suit instituted more 
than four months after the Collector had recorded a proceeding 
under section 29, Estates Partition Act, 1897, must conform 
to the provisions of section 27.

Therefore a decree setting aside a Collectorate partition 
on the ground of a previous private partition passed in a suit 
institued more than four months after a proceeding had been 
recorded under section 29, is illegal. The Collector has full 
jurisdiction to make a partition and to decide all objections

* Appeal from Appellate Decree no. 1265 of 1925, from a dedsion 
of F. F. Madan, Esq., i .e .s ., District Judge of G-aya, dated ishe 29th of 
May, 192(5, confii'ming a decision of Babu N. B. Ohatterji, SnboJ*diaat« 
Judge of Gaya, dated the 29th of NoTSxnber, 1924.

(1) (1022) 84 Gal. L. J. 406.



to Ms making it, and the functions of tlie Civil Court in respect 
of partition proceedings l^efore tie  Collector are defined and Seskje
limited in the Act. ‘

Tlie Collector, therefore, is the only .authority to decide 
whether the estate has been previously partitioned, and 
section 119 is a bar to the Civil Court deciding that question 
ft fresh after it has been decided by the Collector.

Girwardhary Singh v. Bachu Singh (1), followed.

Ananda Kishore Ghowdhry v. Daije Thakufain (2), 
dissented from.

Narsingh Thalcur v. Bishmi Frag ash Singh (}), Manno 
Chaudhary v. Munshi Chowdhary {̂ ) and Kulddp Sahay v.
Raj Kumar Singh { )̂, distinguished.

Apart from section 119 the Civil Court has no jurisdiction 
to interfere with the acts of the Collector duly performed in 
the exercise of his statutory powers.

Even if a private partition has taken place there is still 
a “  parent estate ”  within the meaning of the Estates Parti
tion Act, 1897, if proceedings for the partition o f that estate 
are in progress or if the partition thereof has been effected 
under the Act.

Appeal by tiie defendants.'
This was an appeal by the defendants first party 

being defendants nos. 1 to 3 in a suit brought by the 
plaintiffs to set aside a collectorate partition. * The 
plaint was filed on the 19th of September, 1923, and 
the allegations were that manza Bambhai bearing 
tauzi no. 2351 had an area of 161 bighas and that 
more than fifty years before the lands of the mauza 
had been partitioned among all the proprietors. It 
was alleged that the defendants first party the largest 
co-sharers in the village had applied before the Collec
tor for partition but that no notice under section 21 
of the Partition Act was served on the plaintiffs.
When they heard o f the suit they filed an objection

(1) (1910) 5 Ind. Gas. 854. ”  (8) (1923) 4  Pat7 L . T. 629.
(2) (1900) I. L . R. 86 Gal. 726, (4) (1918) 8 Pat, L . J . 188.

(5) (1923) 4 Pat, L . T. 63S.
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ww. alleging the previous partition, but by collusion
BETAS' SiNGHbetween the defendants and the batwara officers they 

V, were prevented from knowing the date fixed for
Baldeo hearing the objection which the Collector accordingly
Path Alt. yejg ĵ êd. The cause of action arose on the date on

which their objection was rejected by the Collector. 
The reliefs that were sought in this suit were as 
follow s:

“ J. It may Ije adjudicated that the entire area appertaining to 
mahal Bambhai, pat'o;ana Goh, district Gaya, has already been parti
tioned among all the proprietors by a private partition, as per details 
jjiven in paragraphs 3 to 8 of the plaint and that all the proprietors 
have accepted and admitted the same and liave been in possession of 
the takhtas formed by private partition.

II. Defendants nos. 1, 2 and 3, 1st party, or any of the defendants 
have no right to get partition eft'ectcd imder section 7 of the Partition 
Act ^ of 3897.

III. The Collector’s order, dated 27th September, 1921 is illegal, 
'tilira vires and ineffectual.

IF . A temporary and thereafter a permanent injunction may ba 
issued against the Collector of Gaya restraining him from any proceed
ings relating to partition, of mahal Bambhai, pargana Goh, until 
decision of this suit or at any time thereafter.

T. By issuing a temporary and thereafter a permanent injunction 
defendants nos. 1, 2 and 3, 1st party, may be refrained from getting 
the partition effected until the decision of this suit or at any ■time 
thereafter.

TI, The costs of this suit with interest may be awarded against 
defendants nos. 1, 2 and 3, 1st party, or against those whom the Court 
may deem proper

The defence of the defendants first party was 
that the lands of Bambhai measured 247 acres; that 
no formal private partition of the village had ever 
taken place; that all the processes in the Collectorate 
proceedings were duly served and that the plaintiffs 
had full knowledge 8f all the proceedings and their 
objection on the ground of a private partition was 
rejected by the Batwara officers as it could not be 
proved. It was further pleaded that the entire parti
tion proceedings were finished and delivery of
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possession had been given and consequently the suit 
was not maintainable. The defendants; second party, gL\*«sE
while not contesting the suit, admitted in their tj.
written statement that when their objection to the 
partition was rejected by the Collector then they filed 
a petition for the allotment of takhtas of their 
respective shares.

From the issues framed by the trial Court it 
appeared that there was no issue on the question of 
fraud in the batwara proceedings and consequently, 
in the High Court this part of the plaint was consi
dered to have been abandoned. The suit was not 
treated at the trial as a suit based upon fraud. The 
Subordinate Judge found that there had been a 
previous partition as alleged by the plaintiffs and that 
accordingly a parent estate did not exist and the 
Collector had no jurisdiction to effect a partition of 
the village. He therefore declared that mahal 
Bambhai had been privately partitioned and that the 
defendants had no right to get a re-partition of the 
mahal and that the order o f the Collector, dated the 
27th o f September, 1921, (that is, the order making 
the partition) was illegal and ultra vires and the 
partition made under the said order was set aside.
The District Judge dismissed the appeal and thus 
confirmed this decree. He agreed that the private 
partition had been proved, and that it was complete.

S. M. Mullich and S. N. Rad, for the appellants.
C. C . Das (with him S. S. Bose, D. L. Nand- 

keolyar^ S, DayaLsnid B. N. Singh), for the respon
dents.

R oss, J. (^fter vStating the facts set out above 
proceeded f>s followsi):—A  preliminary objection was 
taken by the respondents that the appeal was not 
competent because two of the defendants second party, 
namely, Isri Singh and Bishun Singh had died afters 
the decree o f the lowed, Appellate Court and bBfore 
the filing of the appeal in the High Court and their 
representatives had not been brought on the re&ord.
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1928. So far as Bishun Singh is concerned, the point is 
Ŝ QH i™iiaterial because his heirs and representatives are 

V, already parties and the only question is with regard 
Baldeo to Isri Singh’s representatives. It appears from the 
Pa.'chae. that an application to set aside the abate-
Bafft, j. ment of the appeal was refused, but later on a notice 

was issued upon the parties including the representa
tives of Isri Singh to show cause why they should not 
be added as respondents. No cause has been shown 
by the representatives of Isri Singh and it is clear 
from the attitude that they adopted during the 
partition proceedings that they do not oppose the 
appeal. The opposition is by the plaintiffs respon
dents and the contention is that as this is a suit 
relating to partition, the appeal is not properly 
constituted in the absence of one of the co-sharers and 
consequently no party can be added under Order X L I, 
rule 20. Whatever the powers o f the Court may be 
under Order X L I, rule 20, it has been held more than 
once that apart from statutory provision there is an 
inherent power in the Court to add parties to an 
appeal: Pulin Behari Roy v. Mahendra Chandra 
Ghosal (1). The only question is whether this is a 
proper case in which this power should be exercised. 
This depends upon the merits; and if it be found that 
the suit is not maintainable and the decree without 
jurisdiction, then in order to remove the anomaly 
which would arise from the absence of these respon
dents and the consequent continuance o f the decree in 
their favour, it seems to me proper that they should 
be added, especially as the objection is a purely 
technical one with no substance o f justice in it.

The decree is contested on the ground that even 
assuming the maintainability of the suit, the previous 
partition was on the findings not a complete partition 
and therefore section 7 of the Act was no bar to a 
Collectorate partition. The argument is that on the 
plaintiffs’ own showing only 161 bighas were divided
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whereas the area, of the parent estate is 247 acres.
The finding of the learned District Judge on this 
point is not altogether satisfactory, because ali that 
he says is that the survey area is greater than that of -Jaldeo 
the time of the private partition, being 247 acres; hut 
this is explained by the addition of lands of village E o ss , :f. 
Ajun before the survey. The real question was as to 
the area of the parent estate and on this point there 
is no decision ; and it w ôuld in my opinion have been 
necessary to rema.nd the appeal for a decision on this 
point i f  the decree had otherwise been sustainable.

The principal question is whether in view of the 
provisions of the Estates Partition Act the present 
suit can be maintained. The partition is complete 
and cannot be set aside without setting aside the 
orders made under Chapter V III  and Chapter X  of 
the A ct; and section 119 expressly provides that no 
order under these Chapters shall be liable to be' 
contested or set aside by suit in any Court or by any 
means other than those expressly provided in the Act.
It is further argued that section 25 is a bar to the 
suit. Section 21 requires the Collector, when a 
proper application has been made to him for parti
tion, to publish a notification, inter alia, inviting any 
person claiming any proprietary right in the estate 
who may object to the partition, to state his objection 
either by person or by, a duly authorized agent on or 
before a day to be specified in the notification.
Section 22 enables the Collector on a consideration of 
the objection if  he is of opinion that there is good 
and sufficient reason for rejecting the application, to 
reject it. Section 29 requires the Collector, if  no 
objection is made within the vspecified time or when 
all objections have been disposed of, and if the' 
Collector has no reason to believe that any obstacle 
exists to his making the partition as applied for, to 
direct that the application be admitted and to record- 
a proceeding declaring the estate to be under parti* 
tion, and containing various other declarations aild 
orders, Section 23 deals with such objections WraiSe
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any question of right or title or of extent of interest 
B eas '  s iN o ir  a s  between any applicant and any other person claim- 

V. ing to be a proprietor of a parent estate. When such
PathTk objection is raised, the Collector may either direct 

that the partition proceedings shall proceed or direct 
R o s s ,  J .  that the proceedings be postponed for four months.

Under section 24, at the expiration of the said four 
months the Collector shall resume the proceedings 
unless the objector or some other person {a) has 
obtained an order from the Civil Court asking that 
such proceedings should be stayed or (h) shows that 
a suit has been instituted before the Civil Court 
to try some question of such a nature as to lead the 
Collector to think that the proceedings ought to be 
stayed until the question has been finally decided or 
until the proceedings in such Court in respect thereof 
shall have terminated. Then section 25 provides that 
no suit instituted in a Civil Court, after the lapse of 
four months after the Collector has {a) made a direc
tion under clause [a) or (5) of section 23, or, {p) 
recorded a proceeding under section 29, by any person 
claiming any right or title in or to a parent estate, 
shall avail to effect or stay the progress of any pro
ceedings which may have been taken xmder this Act 
for the partition of the estate. It is not said that the 
present au.it was instituted before four months had 
elapsed after the Collector recorded a proceeding 
under section 29. Consequently the suit could not 
affect or stay the progress of any proceedings under the 
Act. Then section 26 defines the nature of the decree 
that may be passed by the Civil Court after a pro
ceeding under section 29 and before delivery of 
possession under section 94. Section 27 defines" the 
nature of the decree which may be passed by the Civil 
Court after delivery of possession in a suit instituted 
after the lapse of four months mentioned in section 
25. It would therefore appear that as the present 
decree does not conform to section 27, it is illegal. 
T.earned Counsel for the respondents in a very able 
argument seemed to accept this position and admitted
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that the partition should not be set aside, but claimed 
that he should get the lands to which he has been|.'|.7s 
found to be entitled by the private partition, in the

lector. It is sufficient to 
lat has been brought and

partition as made by the Col 
say that this is not the suit t PAtllAK,

that section 5, clause ( )̂ of the Act already provides—  Ross, j.
“ I f  t l ie  inteiest of s u c l i . recorded proprietor is tlie proprietary 

right over speoiiic niauzas or lands forming part of the parent estate 
and held by him in severalty, he shall be entitled to have assigned 
to him as his separate estate the said rnauzas or lands ” ,

and there is no reason to suppose that this section Ims 
not been complied with in the collectorate proceedings.

Learned Counsel for the respondents however 
relies on certain decisions which he contends give the 
Civil Court jurisdiction in a suit of this nature.
These decisions are Ananda Kishore Chowdhry v.
Daije Thakurdin ('̂ ), Narsingh Thakiir v. Bishun 
Pragasli Singh (2), Kuldip Sahay v. Raj Kumar 
Singh {̂ ) and Manno Ghaudhry v. Munshi Chau- 
dhry (4). Now the three last cases were cases where 
an injunction was sought against the defendants res
training them from proceeding further before the 
Collector in a batwara which was being made.
They have therefore no direct application to 
the present case. But in any case, all that 
was decided was that section 25 did not bar 
such a suit . The first case is the only one which 
deals with the maintainability of such a suit as the 
present. Mukharji, J. in that decision said “  In a 
case in which it is established that an estate has been 
privately partitioned, the Collector has no j urisdiction 
to partition it again under the Estates Partition Act 
except in one or other of two contingencies namely, 
either upon the joint petition of all the proprietors 
or by the order of the Civil Court.’ ’ I f  this means 
that the Collector is the only authority to decide 
whether the estate has been previously partitioned,
I  agree. But i f  it means that the Civil Court can

(1) (I'ooiTl- L. la.*~36 Gal. 72<r~^(3) '(1928) 4 Psi L.It. 6118V
(2) (1923) 4 Eat. h. T. 629. / (4) (1918) 3 Pat. L. J .1S8. , ■



1928. decide tlie question afresh after it has been decided
W  the Collector, then with all respect I am unable to

■ ' agree to this view. The Collector has full jurisdic-
B a ld e o  tion to make a partition and to decide all objections
Pathak. making it. The Collector has a larger, and in
Ross, some respects an exclusive jurisdiction in the matter 

of partition. The functions of the Civil Court in 
respect of partition proceedings before the Collector 
are carefully defined and limited in the Act. This 
8iiit is outside those limits. The decree rests on a 
(inding as to a previous partition; but the Collector 
was ix)inpetent to decide that question and did decide 
it. The result is two conflicting decisions. Which 
then is to prevail? Is the Collector bound to ignore 
liis own decision and give effect to that of the Civil 
Court; or, is the decree of the Civil Court a brutum 
fulmen ? It is precisely to meet such a situation that 
Hectioii 119 has been enacted and, in my opinion, that 
section fully meets this case and bars the civil remedy. 
The learned Judge appears to have overlooked the 
distinction which he himself drew in later cases 
between want of jurisdiction and an error in the 
exercise of jurisdiction. The utmost that can be 
said is that the Collector wrongly decided against the 
objection based on previous partition, although how 
he could have come to any other decision in the absence 
of the parties who made the objection, it is difficult 
to say. But assuming that there was an error that 
was an error in the exercise of jurisdiction and does 
not. take away the jurisdiction to make the partition.

The learned Subordinate Judge was of opinion 
that as there had been a previous partition the parent 
estate did not exist and consequently the Collector had 
no jurisdiction to efect a partition. This reasoning 
appears to me to be defective. The existence of a 
parent estate cannot be questioned: it is a matter of 
definition. ' Even if a private partition had taken 
place, there was still an “  estate ’ ’ within the mean
ing of the Partition Act and parent estate ”  within 
the meaning of that Act is defined as an ‘ ‘ estate ”
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Path.vk. 

Eobs, J.

for the partition of which proceedingy are in progress 
under this Act or o f which the partition has been 
cAected under this Act. Consequently whether or not ' 
there had been a private partition, there certainly 
was a parent estate still in existence indisputably.

The point has been put clearly in Girwardhary 
Singh v. Bachu Singh (̂ ) where Holmwood and 
Chatterjee, JJ., dealing with a partition which the 
Civil Court was asked to set aside, though on different 
grounds from the present, said “  The only case where 
a final decision of a Court can be set aside merely on 
the ground of want o f jurisdiction is when the Judge 
has no inherent jurisdiction over the subject matter of 
the suit. Irregularity in the exercise o f its jurisdic
tion by a competent Court must be made the subject 
of objection at the time and the defendant cannot 
subsequently dispute the jurisdiction of the C ou rt/’ 
And in this case, as in that case, the question is- 
academical, because the Collector had jurisdiction to 
decide the question. I am of opinion therefore that 
section 119 is a bar to the present suit, I am further 
of opinion that apart from section 119, the Civil Court 
has no jurisdiction to interfere with the acts of the 
Collector duly performed in the exercise o f his statu
tory powers. The Courts below seem to have lost 
sight of the principle of comity between Courts. The 
Civil Court has no jurisdiction over the Collector and 
where the Legislature has given full jurisdiction to 
the Collector in the matter of partition, it is the duty 
of the Civil Court to respect that jurisdiction.

On these grounds the decrees passed by the Courts 
below are in my opinion bad and must be set aside. 
The appeal is therefore decreed with costs in all the 
Courts and the suit is dismissed.

D as , J .— I  agree.

Dacfees set aside.
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