
1928. appointed Badshali Nawab on their father's death 
some years earlier, and no cogent reason has been
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An addreked to us for not accepting this evidence which
Zamin learned Judge considered worthy of credit.
svBT> In my opinion the learned Judge wa,s right in the

conclusion at which he arrived and I would dismiss
Ehâ . this appeal with costs against the appellants, the

costs to carry interest at 6 per cent, per annum from,
Dawson date Until realization.

M il l s k , t - J .
M ullick, J.— I agree. The statement of Latf 

Ali to Kamla Prasad having been made ”  at the time 
of dedication ”  is admissible as evidence of the mode 
in which the office of mutawalli was to devolve. The 
evidence of Kamla Prasad cannot in the circumstances 
be excluded as hearsay and being corroborated by the 
various acts of the children of Latf Ali is sufficiejit 
to enable the plaintiff to succeed.

Appeal dismissed.

APPELLATE CRIIVliNAL.

1928.

Feb. 27.

Before Adami and Wort, JJ.

KING-EMPEBOE
V.

BINDA A H IE .”̂
Code of Griminal Pfocedure, 1898 (Act V of 1898), 

section 76(2)— tvarmnf, of arfBsi—  execution after returnable 
date.

By reason of the provisions of section 75(2) of the Code 
of Criminal Procedure, 1898, a warrant of aarrest remains iu 
force until it is caTicelled or executed even though it bears 
a returnable date.

Appeal by the Grown.
The facts of the case material to this report are 

stated in the judgment of Adami, J.
* (a-ov«rmneiit Appeals nos. 4 and 5 of 1928, from an order; of 

J. Ckfttterji, Esq., Sessloas Judge of Saran, Chapra, dated tbe 1st 
Becejaa'bei’, 1927, setting aside the order of M. A. Moid, PepTi‘fe|' 
Magistrate, 1st Class, Chapia, dat®  ̂ September, 1927^



Sir Sultan Ahmed  ̂ Government Advocate, for i92s. 
the Crown. — :--------King-

B. N . Misra, for the accused' persons, Emperos
A dami, J.— These are two appeals by the Crown bikda 

against an order o f acquittal passed on appeal by the Asm
Sessions Judge of Chapra against the orders of 
conviction by the Deputy Magistrate.

It appears tliâ  ̂ the Siibdivisional Offi.cer of 
Barrackpur issued a warrant returnable by the l7th 
May, 1927, against Ambika Raut. On the 27th May,
1927, the warrant was executed and Ambika was 
arrested but on arrest he was rescued by Binda Ahir 
and others. Ambika Raut was put on his trial on a 
charge under section 224 and convicted by the Deputy 
Magistrate, while, in a separate trial, Binda Ahir 
and other villagers were put on their trial under 
sections 353 and 225 and they were also convicted.

Two appeals were laid before the Sessions Judge 
and he allowed both of them on a preliminary point.
Without going into the merits of the case he found 
that the retnrnable date of the warrant was the I7th 
May 1927 and that it had not been served until that 
date was passed, and therefore he held the warrant 
had no validity and that the accused persons in each 
case could not be convicted. It is obvious that the 
learned Sessions Judge in both cases failed to consider 
the provision o f sub-section (0) o f sedtidn 75 o f the 
Code o f  Criminal Procedure which lays down that 
* ‘ every such warrant shall remain in force until it 
is cancelled by the Court which issued it or until it is 
executed.”  The warrant in Ambika’ s case had not 
been cancelled and therefore it was valid when it was 
executed.

The order of a.cquittal must be set aside and the 
record in each case must be sent bapk to the S§ssioniS 
Judge in order that the appeals may be reheard, and 
an order passed according to laW;

W ort, j , — I a^ree. '
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