VL. XXITL) CALCUTTA SERIES, d25

APPELLATE CIVIL.

Before 8ir TW. Comer Petheram, Knight, Chief Justice, and Mr. Justice

Beverley.
MATIAMAYA DASYA (Pramvtirr) Perrrionsr o, NITYA HARI DAS 1895
BAIRAGT axp ortHERs (DEFENDANTS) Orrosite PARTINS.® June 20.

Small Cause Courty, Mofussil, Jurisdiction of—Provincial Small Cause Courts
Act (IX of 1887), section 23—Jurisdiction of Small Cuuse Court io
return a plaint for presentation to an ordinary Civil Court when the
title of the plaintiff is questioned— Suit for demages for use and occupation
—Cods of Ciwil Procedure (det XIV of 1882), seetions 6464, 6465,

In a suit for damages on account of uss and occupntion of land brought in
a Court of Small Causes, exception was taken to the plaintiff’s title. The
plaint wag returned by the Judge, under seclion 23 of the Provincial Small
Causo Courts Act (IX of 1887) for presentation in the ordinary Civil Court,
and it having been presented to the Munsif, he tried the suit, and passed a
decres in favor of the plaintiff, On appeal, the Subordinate Judge reversed
that decres, holding that the Munsif had no jurisdiction to try the suit.

Held, that under section 23 of the Provincial Swall Causc Courts Act
the order of the Small Cause Court Judge was regularly made, and the
Munsif bad therefore jurisdiction to entertain the plaint.

Semble~Having vegard to the provisions of sections 646A and 646B of the
Code of Civil Procedure it is doubtful whether the Appellate Court would have
been right in dismissing the suit for want of jurisdiclion, even supposing
that the order made under section 23 of the Provineciul Small Canse Courts Act
had not expressly conferred jurisdiction upon the Munsif,

THE facts of this rule are sufficiently stated in the judgment
of the High Court.
Babu Saroda Churn Mitter and Babu Har Kumar Mitter for the
potitioner.
Babu Govind Chunder Das for the opposite parly.
.~ The judgment of the High Court (PeramraM, C.J. and
Bevernny, 4.) was as follows :-—

The facts of this case are as follow: In 1889 or 1890 the
plaintiff sued the defendant for dumages on account of the use
and occupation of land in the Court of the Munsif of Dacen
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and obtained adecree. That decree was affirmed by the Subordinats
Judge, but on second appeal to this Court the decree was re.
versed and the suit dismissed on the ground that the suit bain
cognizable by the Court of Small Causes the Munsif had no
jurisdiction to try it. That was on 11th February 1892,

The plaintiff then instituted his suit in the Small Cause Court
at Dacea, the Judge of which Court returned the plaint with this
order : “It appears that the defendant takes oxception o the
plaintiff’s title to the land. Unless that quostion is settled by a
Court of competent jurisdiction, this Court cannot consistently
assess damages for use and occupation of land. It is therefore
meet to return the plaint to the pleader filing it under section 28
of the Provincial Small Cange Courts Act for presentation in the
ordinary Civil Court.”

The plaint was accordingly presented to the Munsif, whe
proceeded totry the suit and gave the plaintiff a decree. That
decree, however, has been reversed by the Subordinate Judge on
the ground that the Munsi{ had no jurisdiction to try the suit.

We are of opinion that under the provisions of section 28 of
the Provincial Smyll Cause Courts Act (1X of 1887) the Munsif
had jurisdiction to try the suit. Sub-section (1) of that section
runs as follows : “ Notwithstanding anything in the foregoing
portion of this Act, when theright of a plaintiff and, the velief
claimed by him ina Court of Small Causes dopend upon the
proof of a title to immovoable. property or other title which such
a Court cannot finally determine, the Court may at any stago
of the proceedings return the plaint to be presented to & Court
having jurisdietion to determine the title,” The object and effect
of this provision is obviously to give jurisdistion to the ordinary.
Civil Courts to hear and decide suits in respeet of which a Court of
Small Canses has made an order under the mection. In the
present ease tho order was regularly made by the Small Cause
Court Judge, and the Munsif had' therefore jurisdiction jo
entertain the plaint,

The rule must therefore be made absolute to set aside the orde,i'
of the Subordinate Judge, who will proceed to hear the appeal upos-
the morits. The plvintiff will have the. costs.of this rule.



VoL, XX111] JALCOTTA SERIES,

Hn
no
i

We may add that, having regard to sections 646A and 6468 1805
of the Code of Civil Procedure it scems to us to he at Iefxst doubbe 3 v
ful whether tho Appellate Court would lave been rightin dis.  Dasra

. . . . . T
missing the suit for want of jurisdiction, even supposing that the Firva Hars
order made under section 23 of the Provincial 8mall Cuuse Courts B Sﬁm
Act had not expressly conferred jurisdiction upon the Munsif in '
this case.
8.0 O, Llule made absolute.

Before Mr, Justice Trevelyan and My, Justice Beverley.

E. DALGLISH Axp oruens (Derenpants) v, GUZUFFER TTASSAIN

AND OTHERS (PLAINTIFFS.) * 1865
Jusuary 2.
Right of occupancy—Transfer of right of accupancy—Bengul Tenancy Aot —————

(VILI of 1883), sections 183 and 178, sub-section (8), elause (d)—Clustom
or usage—Local usage—Evidence to prove usage—Hvidence Aet (I of
1872), sections 48, 48—~Judgment as to trausforability of tenures in
adjoining villages.

In a suit by the landlorda to avoid the sale of an occupancy holding in
their mouse and eject the purchaser thereof, one of the questions was us to the
existence of a custom or usage under which the raiyat wag entitled to
gell such a holding. Held, with veference 1o the expressions “eustom or
usage,” in section 183 and * local usage ™ in clause {d), sub-section {3), section
178 of the Bengal Tenancy Act (VIII of 1885):—

(1) The word “usage” would include what the pgople are now ar recently
in the habit of doing in a particular place.

(2) In deciling on the evidence of such a custom or usage, regard should
be had to section 48 of the Indian Evidence Act (I of 1872).

(3) A julgment of the High Court as to the transferability of similar
tenures in an adjoining village of tho same pergunnah is adinissible as evidence
of such usage under section 42 of the Hvidence Act.

Towarp Darerisy and others, defendants (first party) in this
case, purchased an oocupancy holding in mouza Paur from Janki
Gope, defendant (second party), under a private sale in 1883,
In 1891 they gave a notice to the zemindars (plaintiffs) inform-
ing them of their purchase, and asking for registration of the
transfer in the zemindari sevishta. In the plaint in this case the

% Appeal from Appellate Decroe No. 368 of 1894, against the decree of
Babu Juguddurlabh Mozumlar, Subordinate Judge of Tirhont, dated the 29th
of December 1808, reversing the decreo of Balu Jugul Kishore Dey,
Munsif of Samastipur, dated the 30th of June 1892.



