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Before Siy W . Comer P eth em m , Knight, C hief Justice, and M r. Justice
Beverley.

M AH AM AY A  D A S Y A  ( P l a i n t i f f )  P iS T iT iO N E R  v. N IT Y A  H ART DAS IfiOS 
B A IE A G I A N D  O T H E n s  ( D e f e n d a n t s ) O p i ' o s i t e  P a r t i i ! s .®  / ; » ? < !  :iO.

SmaU Cause Court, M ofim il, Jurisdiction o f— P rovincial Small Cause Oaurta 
Act { I X  o f  1SS7), seotion 23~Juriadiction o f  Small Cause Court to 
return a plaint fo r  presentation to an ordinary Oii-il Court when the 
title o f  (he p la in tiff is questiorml— Suit f o r  dam ages f o r  use and ocoupation 
-~Gode o f  Cinil Procedure (A c t  X I Y o f  18S2), sections B-iOA, 6403.

In a suit fo r  clainages on account o f  usa and occupation o f  land bvouglit in 
a Court o f  Small Causes, exception was taken to the plaintiff’s title. T he 
pkint w as returned by  the Judge, under section 23 o£ the Provincial Small 
Canao Courts A ct  (I X  o f  1887) fo r  progentiition in the ordinary Civil Court, 
and it having been presented to the Munaif, he tried the suit, and passed a 
decree in favor o f  the plaintiif. On appeal, the Subordinate Ju dge reversed 
that decree, holding that the M un sif had no jurisdiction to try  the suit.

3eld , that under section 23 o f  the Provincial Small Cause Oourts A ct 
the order o f  the Small Cause C ourt Ju dge waa regularly m ade, and the 
Munsif had therefore jurisdiction  to entertain tiie plaint,

Semite.— H aving regard to the provisions o f  sections 646A  and 646B o f  tha 
Code o£ Civil Procedure it is doubtfu l whether the Appelliite Court would have 
heen right in dismissing the suit fo r  -want o f  jurisdiction , even supposing 
that tlie order made under section 23 o f  the Provincial Small Cause Courts A ct 
had not expressly conferred jurisdiction  upon the M unsif.

The facts of tMs rnle are sufficiently stated in tlie judgment 
of the High Court.

Babu Saroda Churn Mitter and Babu E ar Kumar Hitter for the 
petitioner.

Babu Qoiiind Chunder Das for the opposite parly.
The judgment of the H igh Court ( P etheram , O.J., and 

BEVJSRLBy, J.) was as follows :—'
The facts of this case are as follow : In  1889 or 1890 the 

plaiutiff sued the defendant for damages on account o f tlie use 
and occupation of land iu the Court of the Munsif of Dacca

«  C ivil Rule N o. 603 o f 1895.
28



1895 and obtained a decree. That decree was affii-raedby tlio Subordbata 
Judge, but on second appeal to this Court the decree was re- 

D a s y a  Torsed and the suit dismissed on the ground that the suit hoing
N it y a ' h a .h i cognizable by tho Court of Small Causes the Munsif had no

ixn'isdiction to try it. That was on 11th ITebraary 1892.
B a i b a g i . •’  ■'

The plaintiff then instituted his suit in the Small Cause Court
at Dacca, tho Judge of which Court returned the plaint with this 
order : “  It appears that the defendant takes oxoeption to the 
plaintiff’s title to the land. Unless that quostiou is settled hy a 
Court o f competent jurisdiction, this Court cannot consistently 
assess damages for use and occupation of land. It is therefore 
meet to return tho plaint to the pleader filing it under section 23 
o f the Provincial Small Cause Courts Act for presentation in the 
ordinary Civil Court.”

The plaint was accordingly presented to the Munsif, who 
proceeded to try the suit and gave the plaintiff a decree. That 
•decree, however, has been reversed by the Subordinate Judge oa 
tho ground that the Munsif had no jurisdiction to try the suit.

W e are of opinion that under the provisions of section 23 of 
the Provincial Sm/tll Cause Courts Act (IX  of 1887) the Munsif 
had jurisdiction to try tho suit. Sub-section (1) o f that section 
runs as follows: “  JSfotwithstanding anything in the foregoing 
portion o f this Ao^, when, tho right of a plaintiff and, the relief 
claimed by him in a Court of Small Causes depend npon the 
proof o f a title to imraovoable property or other title which such 
a Court cannot finally determine, the Court may at- any stage 
o f the proceedings return the plaint to bo presented to a Court' 
having jurisdiction to determine the title.”  Tho object and effect 
o f this provision is obviously t'o give jurisdiction to the ordinary 
Civil Courts to hear and decide suits in respect o f which a Court of 
Small Canses has made an order under the seotion. la  the 
present ease tho order was regularly made by the Small Cause: 
Court Judge, and the Munsif had therefore jarisdictios io 
entertain the plaint.

The rule must therefore bo made absolute to set aside the order 
of the Subordinate Judge, who will proceed to hear the appeal upoij 
fehe merits. The phintiff will hare thg. coats ,of thia rule.
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W e  may add that, h aving  regard to sections 64ilA  and 64GB is!)5 
0? tlae Code o f  Gvvil Pvocedvive it  seems to us to  he at least douht- 
ful whether tho Appellato Court would have been righ t in  dis- Dasi-a
m is s in g  the suit for want o f  ju iisd iction , even supposing that the ’ H a r i

order made under section 23 o f  the Provincial Small Cause Courts ̂ JliAlRAGI,
Act had not expressly  conferred  jurisdiction  upon the M unsif in 

this case.
g .  0 .  0 .  R id e m ade absolute.
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Before, Mr. Justice Trevehjan and Mr. Juntied Beverlei/.

B. D A L G L ISH  and o t h e r s  ( D r f e k d a s t s )  ik GTOTJFFEU IIA S S A IN
A N D  O T m s K s  ( P l a i h t i f f s . )  ^

Might o f  oceuiiancij— Transfcr o f  right o f  ncrupanri/— nenfial Tenancy Ar.l
( V i a o f  18S6), sections 18S and J7S, sub-section (S), danse (d )— (yimloni
or usage— L oca l usage— E rklenoe to prove usage,— Kridence A c t  { I  o f
1S7S), sections 4S, -SS— Judgment as to tran.^ifemhilitij n f  tenures in
adjoining villages.

In  a suit by  the laiKlIonlS to avoid tlie sale o f  an occupancy liolding’ in 
their modna and e ject the purchaser thereof, one ol; the qucstiona was us to the 
existence o f  a cu stom  or usage under which the rai)’ at was entitled to 
sell suoli a bold ing . H eM , w ith reference to the espreauions “ custom  or 
usage,”  in section 183 and “  local usage ”  in olftuae (rf), sub-section (3 ), section 
178 o f  tlie Bengal Tenancy A ct  (,V III o f  1885): —

(1) The word “  usage ”  would include what the people are now  or recently 
in the habit oi; d oing in a particular place.

(2 ) In deciding on the evidence o f  such a custom  or usage, regard'ehould 
be liad to section 48 o f  the Indiiiu Evidence A ct ( I  o f  1872).

(3_) A  judgm ent o f  tlie H igh  Court as to the transferability oC siiniliir 
tenures in an adjoining village o f  tbo  same porgunnah is adm issible as evideuee 
of such usaga under section 42 o f  the Evidenao A ct,

EdWxVRD D a lg l i s h  and others, defendants (first party) in this 
case, purchased an oocnpancy  holding in  mousa Paur from  Jauki 
(Jope, defendant (secon d  pa rty ), under a private sale in 1883» 
la  1891 they gave a notice to the zemindars (plaintitTs) in forni- 
iiig thorn o f their purchasoj and asking for  registration o f  tho 
transfer in the zem indari serishta. In  the plaint ia this case tho

® Appeal from  Appellate Dacrae N o. SflS o f  1894, njrainst tJio decree o f  
Babu Juguddurlabh Mozumdar, fjubordiiiate Judge o f  Tirhont, dated the 29th 
of December 1893, reversing the decree o l  Babu Jugul K ishore D ey, 
Munsif o f Samastipur, dated the 30th o f  June 1892.


