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mortgage qf the plaintiffs of the 30th October, 1914, it 
would be necessary to consider whether the effect of the 
creation of the tenancies in favour of the defendants 
first party was to alter the character of the land and 
whether the tenancies were created in the ordinary 
course of management and on usual and fair terms and 
as was pointed out by Mookerjee, J., in Madan Mohan 
Singh v. Raj Kiskori Kumari 0 ,  the burden o f proof 
lies on the defendants first party.

The decision o f the learned District Judge, must 
therefore be set aside and the case remanded to him for 
disposal in accordance with the: observations made 
above. Costs will abide the result.
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M acpherson, J.— I  agree.
Case remanded.
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A suit for rent against , som^ of the whole bo<iy of
I’ecorded tenants is raaintainable, and tlie landlord caji oljfcain 
a money decree for the whole'amount o f'rect against one or 
more of snch joint tenants whose liability for the rent is joint 
.and several,, . - .r' ■', v ' ' , '
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1927. --'Jogendra Nath v. Nagendra Namin{l), Sir Rameshwar
------------- Singh v. Jaydeh Jha(^), Sirendra Singh v. Bachu Mahto{^),

Ivesho Pfasad Singh y . Shamnandan Raii^) and Hirday 
. Namin Singh v . Jugal Prasa.d Singh{^), fo llow ed .

Bales^var Kasikinkar Sen v, Satyendra Nath Bh&dm{^), dissented 
JaqeshiDQri Rai v. Mahwaja Kesho Prasad Singh(J), 

Rup Ndrain Singh v. Jagoo Singh(^), Kheiter Mohan Pal 
V. Pran. Krishto Kahirai{^), Ramtaran Ohattcrji v. Asmattdla 
Sheikhi'^^), Ananda Kumar v. Hari pasO-'^), Ahdul Rah 
Ghoudhury Y. Egaari '̂ )̂ and Ahinsa BiM w Ahdtd KaderC^^), 
distinnuished.

Before a joint promisor can resist a suit on the ground Ihat 
ids co-sharer is not impleaded he must show taht there was 
a definite contract that each promisor Bhould not be separately 
liable.

The English doctrine that before one of two ■ or more 
joint promisoTs can be sued on a joint contract it must be 
ascertained that each of the joint promisors has in addition 
sepaxately made, the same promise to the promisee, is inapplic
able to India where the law on tlie subject is contained in 
section 43, Indian Contract Act, 1872.

Muhammad Askari v. Radhe Ram Singhi^^), followed. 
Burns v. Bryan and If me/ H«re(16)^ referred to.
A landlord is entitled to a decree for the full shai’e of rent 

. claimed by him e^en where hia name has not been recorded 
in the Collector’s land register under the Land ’Regiatration 

' Act before the institution of the suit, provided it i.'i so rec orded 
before the. date of the judgment.

' Appeal by the defendant.
The suit out of which this appeal arose waB 

instituted for arrears o f rent for the years 1326 to 
1329. One group of cO'Sharers in the tenancy Wan 
not impleaded in the suit, which was conseqlieiitly

(1) (19nC-07) ll .C a l. W . N. 102(3. (8) fl868) 10 W . E.
(2) (1.910) 12 Gal. L; J. 591. (9) (1898-S9) 8 Oal. W . N. 871.
(3) (19-10) 54 Ind. Caa. .89. (10) (1901-02) 6 Oal. W . N. U l .
(4) (1926) 94 Tncl. O.ns. 2H. (1 1 ) (19C0) X. L .  R .  27  C aL  34,^.
(Cj ■(1926) 97  I n d . Cas., 8,78. „  . (12) (1908 ) L  L ,  R .  8 5  C a l. 182 .
(6) (1910) 12 G&L L . J. 642. (18) (1902) I . L . R. 2f> Mad,
(7) (1916) I Pat. L , ,J. 190. . , (14) (1900) .I. L . R. 22 AU. 807- .

(=15) (1887).t. -R. 12 .A. C. 184. ■ • .■ ■
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decreed as a money suit by the Miinsif of Barh, ^̂ 7̂. 
wliose decision was; affirmed on appeal by- tbe Sub- BAGHm™ 
ordinate Judge- One of the defendant tenants carce das
up in second appeal from that decision.

A. till Krishna Ray, for the appellant. Fbasad
L, N.. Singh and Sarjoo Prasad, for the respoii- 

dents.
J am es , J .— The first ground taken on behalf of 

tbe Mppellant is that the suit ought not to have been 
decreed, because the plaintiff’ s name was' not entered 
in the Collector’s Land Register when it was insti
tuted; but his name was recorded under the Land 
-Registration Act for the full share claimed by him, 
l)efore the date of the judgment; and this is; siifecieut 
compliance with the law. It is argued in the second 
)lace that the plaintiff’ s collection is not separate,
)ut this point is concluded by the findings of fact of 
the courts below.

In the third place Mr. A. K. Ray argues tliat 
the suit was not maintainable in  the absence of 
certain co-sharers, heirs of the late Anisul Huq. He 
argues that the suit cannot be maintained otherwise 
than against the whole body of recorded tenants, 
unless it is shown that each tenant undertook to be 
liable for his full share of rent, relying on the deci
sions in the cases of JagesJiwar Rai v. Maharaja 
Tlesho Prasad Singh{^) and Kasihinhar Sen v. 
Satyendra Nath Bhadrai^). The decision in . th e . 
former case has been explained by the learned Judges 
of this Court who decided the case of Birendra Singh 
V. Bachu Mahto(f), holding that in a case o f tnis 
kind the plaintiif may obtain a money decree. The 
late Mr. Justice Mukherji in Kankinkar Sen.'s(^) 
case lays down the principle that before one of two 
or more Joint promisors can be sued on a joint con
tract, it must be ascertained that each of the |oint
promissors has in addition separately made the same
promise to the same promisee- The learned

(1) P. j . i9o’ (2) (1010) iC c i. l: iT’S '(8) (19201 54 Ci48. B9,
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1927. Judge points out that in such a case there are in 
Raghunath addition to the joint promise which has been made by 

\)As a ir of ; the promisorvs together, several promises 
made by each of them separately; and each of 

promisors iriGtirs both joint and several liability. 
6haubhum. He goefi on to say tha.t in such a contingency, 

all or any of the promisors may be sued at the 
iTames* j . Qf j-jjQ promisee in respect of a joint

and several liability, and separate actions may be 
brought against each; in the event o f the death of 
any of them, the persons representing the deceased 
are liable jointly and severally with the survivors.. 
The latter part of this proppsition certainly follows 
from the rule in Burns v. Bryani^) which together 
with the case of King v. Hoare (2) is cited by the 
learned Judge in support of it; although the rule in 
Burns v. Bryan(^) cannot apparently have any bear
ing upon ordinary rent suits under the Bengal 
Tenancy Act. The decision in King v. lioarei^) does 
not lay down the rule that one of the two joint debtors 
cannot be separately sued : the rule is that a judgment 
recovered against one of them is a bar to an action 
against the other. ■ This rule could apparently have 
had no application in Kasihinhar Sen’ s( )̂ case, in 
which , no decree had been obtained against any 
co-sharer other than the appellant himself. But 
Avhether it would otherwise have applied to that case 
or not, the enactment o f section 43 of the Indian 
Contract Act had long ago made; the rule in King v. 
Hoare. (2),. with its subsequent development in English 
cases, inapplicable in India, as was clearly explained 
by Chief Justice Strachey of the Allahabad High 
Court in the case oi Muhammad Ashari Y' Radhe 
Ram Singhi^), which has subsequently been approved 
Iw the ’ other High Courts in India. The learned 
Chief Justice's decision in this matter is clear:
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The result is, that the doctrine of Kina
V . HoareQ) Midi Kendal v. Eamiltoni^) depends on 
the ordinary right possessed by a joint contractor in ’ Ws 
England to have all the co-contractors joined as i’- 
defendants in a suit on the joint obligation; secondly 
that the rule is not applicable where the liability gWdhuki.
sought to be enforced is joint and several. That _ ^
being so, how does the matter stand in India?
Section 43 of the Contract Act provides that when
two or more persons make a joint promise, the
promisees may, in the absence of express agreement to 
the contrary, compel any one or more of such joint
promisors to perform the whole of the promise......... .

........This is a clear departure from the English
Law and in my opinion excludes the right of a joint 
contractor to be sued along with his co-contractors.”
The learned Chief Justice goes on to say that section 
43 “  cuts away the foundation of the English 
doctrine and makes it inapplicable to India.’ '

With all respect to the eminent Judge who 
d.ecided Kasihmhar Sen's P) case, it appears to us that 
he was in error in thinking that it was necessary, 
before a joint promisor could be separately sued, to 
find that he had made the promise separately to the 
promisee. By the provisions of section 43" of the 
Contract Act, before he can resist a suit in which his 
co-sharer is not impleaded, he must show that there 
was a definite contract that each promisor should' not 
be separately liable, which is altogether a' diffel*ent 
matter.

The next precedent relied upon in Kasilcinkar 
Sen^s{ )̂ case is the case of Rtip Narain Singh r . Jp>go'o 
Singhif) which Avould have been in point, i f  it had 
not'been decided before the enactment of the Indian 
Contract Act. The next case cited is that of Khetter 
Mohan Fcil v.,Pran Kristo where it was

(1) (1844) 18 M. & W .;494; l5a, e "; ^
(2-) (1879) L. R. 4 A. C. 304.
(8) (IMO) 12 Cal. L . J. €42...

■ (4) (l€f6S) 10.
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1927. held that in a suit for rent of a patni tenure, it was 
RiaHTOATH not the duty of the landlord to implead the heirs of 

D a s  a deceased clarpatnidar whose names had not been 
notified to him, with the implication that if he 

S a s I d ^  impleads any heirs, he should implead all heirs whose 
C h a t o h t o i .  names have been notified to him. The next case cited 

is that of Eam t̂aran Ckatterji V. Asmatulla Sheikk(^),
' ’ ■ in which one of several joint tenure-holders had

executed a kabuliyat for the entire tenure in which the 
other tenure-holders did not acquiesce; and it was 
ruled that the tenant who had executed the kabuliyat 
was not bound in excess of his share and he was not 
liable for the whole of the enhanced rent agreed 
upon. It was found as a fact in that case that there 
was no joint contract, and that the other co-sharers 
had not undertaken to pay the rent which the first 
co-sharer had accepted.

The next case relied upon by tho late Mr. Justice 
Mukherji is that of Ananda Kumar v. Hari Das{^), 
a case in which several raiyats were sued, but one 
co-sharer was omitted. The holding was brought to 
sale in execution of the decree and it was held that 
the title of the omitted tenant had not passed by the 
sale; that is to say, the decree was not a rent decree 
but a money decree. But it is to be remarked that it 
was not held that the sale was invalid so far as the 
title of the impleaded tenants was concerned, so that 
this decision was strictly against the view ultimately- 
taken in Kasikmkar Sen^s{ )̂ case.

The next ruling cited in support of the decision 
in the case under discussion is that of A hdul Rab 
Choudhury v. Eggar wherein it was held that 
where persons liable to pay rent are mutwalis they 
must all be brought before the court as defendants iii 
a suit for rent, on the ground that they stand in the 
position of trustees,. and since they are trustees they

 ̂ -  --- „  --------  ^̂1, ■ Mi.n̂r, ■ ■ V ^
(I) (1901-02) 6 Oal. W . N. 111. (3) (1910) 12 Oal. I/. S. 642.
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should all be made parties in a suit brought against 
them as such. The decision would appear to have Ri.sHtjNi.TH 
no bearing on a case where ordinary raiyats holding Das 
in joint or common tenancy are sued for rent. The 
learned Judge in the case under discussion next 
proceeded to discuss the case of Jogendra Nath v. Chatohc2i. 
Nagendm Narain{^), wherein it wasdefinitely laid 
down, in a case in which process had not been served '
on some of the raiyats, that a suit for rent against 
some of several joint tenants was maintainable, 
because thev were jointly and severally liable, The 
learned Judges there pointed out that to hold one of 
several such tenants to be liable only for his own share 
of the rent would be directly apposed to the policy 
laid down in section 88 of the Bengal Tenancy Act.
The late Mr. Justice Mukherji remarked that the 
question raised in Kasikinkar Sen's{^) case was o f an 
entirely different character, the point being not 
whether each of the tenants was liable for his share 
of the rent, but whether they were jointly liable as 
they asserted or severally liable for the whole rent as 
the landlord contended; but with all respect to the 
learned Judge, we are unable to see that the question 
in Kasikinkar Sen's{^) case was in any respect different 
from, that in Jogendra 'Nath'si}) case. The learned 
Judge next discusses the case of Sir Uamemar Singh 
V. Jay deb /  huif) , in which Chatter ji and V incent, J  J ., 
held definitely that it was competent to the plaintifi 
to maintain his suit against any number of several 
tenants. Mukherji, J., disposed of this case on the 
ground that the earlier decisions to which reference 
was made in the Kadldnkar Sen's (̂ ) case had not 
been brought to the notice of the court; but we cannot 
believe th a t .if  these decisions had been brought 
to the notice of Chatter ji and Vincent, JJ., their own 
decision would have been affected thereby ; because 
these decisions appear to us, with the exception o f a 
single decision of a date before the enactment o f the

(1) (1906-()7) U  .........  (2) (WIO) 12 Oai. X,, J,
:0a|. L,
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Indian Contract Act, to have no direct bearing upon 
Kaghunath the point at issue in Si7\Rameswar Singh's{^ case.

D a s  Mukherji, J., then proceeded to justify his decision 
on two grounds, the first being that the omitted 
defendants might subsequently deny that rent was 

CH.inDHTjRi. payable at the rate then claimed by the landlord, and 
he could not pronounce judgment against the defend- 

J a m e s , j. was on the record, in view of the fact that
he might find difficulty in obtaining contribution 
from his co-sharers. In the peculiar circumstances 
of KasiMnkar Sen's{^) case, where the first defendant 
was held bound by an entry in the Road Cess return, 
while the suit against the other tenant-defendants 
was dismissed, there might have been some justifica
tion, on the strength of the ruling in the case of 
Ramtaran Chatterji v. Asmatulla Sheikh(^) for 
a decree limited to the defendant’ s share of the rent, 
though we do not agree that such a course would 
have been justified, far less that such an argument 
afforded justification for the dismissal of the whole 
suit. The second independent ground taken by the 
learned Judge was that the tenancy was an ancestral 
one, the tenants in occupation were representatives 
of thê  original tenant, and that it could not be 
assumed, even if one of the several joint tenants was 
liable for the whole rent, that on his death everyone 
of his heirs would be liable for the whole rent. In 
support of this view that the heirs really constitute 
one body the learned Judge cites the case of AMnsa, 
BiM v„ AMul Kadef{^), wherein a suit was instituted 
by the legal representatives o f a deceased partner in 
a, trading partnership against the surviving partners 
and representatives of the other deceased partner for 
an account; but nothing in the decision î i that cas§ 
appears to us to be. properly applicable to, occupancy 
raiyats  ̂ supceeding ̂ to their ancestral .holding andi. 
inheriting the right to Qccupation of the holding 
with the aiicestor’ s liability to pay: rent. It appears

(1) (1910) 12 Cal'  ̂ :39a' (a),’ ( ^ ^ 0 2 ) . ' 6  Cal. W . iT. 111.
(2 j (1910) 12 O al. L .  .T; 6^2. (4) (1<)02) T.- L .  B . 3S
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to US therefore that the decision in KasiMnkm 
Sen'sC )̂ case cannot be taken as affording authority 
for the view that the liability of co-sharers of an r>Ag**'*'
ordinary holding to pay rent to the landlord is not 
joint and several; and we consider that the correct 
view Was expressed by the Acting Chief Justice of GHAtJOH'CE:
the Calcutta High Court and Sharfuddin, J  . in _
Jogendra Nath Roy'si^) case, and Chatterji and '
Vincent, JJ., in Sir Rameswar Singh's case (3) .

For ourselves we are bound by the decision oi 
this High Court in the cases of Kesho Prasad Singh 
V. Shamnandan Rai (4) and Hirday Narain Singh\^
Jugal Prasad Singh (S) in which it was held that 
a decree for the whole amount of rent can be passed 
against one of several co-tenants.. The decree of the 
lower court in the present case is expressly a money 
decree and not a rent decree; and there does not 
appear to be any ground for holding that the decision 
o f that court was not correct. The decree o f the 
lower court is accordingly affirmed and the appeal is 
dismissed with costs.

Das J .— I agree.
S. A . K . A ffea l dismissed

APPELLATE CRIMINAL.

VOL. V n. PATNA SEEIES,

Before Kulwant Sahay and Allanson, JJ. 
CHOTAN SINGH
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KIKG-BMPEEOB.* Sepv., s.
Gfimiml Pfocedure Code, 1898 [Act V of 1898); sectiora 

297 and 29^—charge to the Jury— failure to set' €ut -in the 
charge the explanation of law, whether amounts to misdirec
tion— retrial, whether necessary—witness, descnption o;. 
whether forms part of the deposition on solemn affirmation.

■*Crknxnal Appeal no. 138 of 1927, from a desision of - T L « b y ,,
Esq., I.e.s., Sessions .Judge of, Patna, dated ihe 28th .To3e, .1927.
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