
the convictions and sentences must be set aside. We 
jaARi Ut do not consider it necessary that the accused should 

be subjected to the harassment of a retrial, particular- 
ly in \aew of the fact that the sentences imposed upon 
most of them were to run concurrently with the 

James, -j. passed in the case which has been disposed
of in criminal revision no. 20 of 1929 in which the 
convictions were upheld. We therefore set aside the 
order of the Lower Court and direct that the 
petitioners in this case be acquitted.

JwALA Prasad, J.—I agree.
Rule made absolute.

s. A. K.
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1929. -DEONANDAN M ISEA
— —

%ru%'. aANG-A PBASHAD.^

Appeal—valuation— decree for possession and mesne, 
■profits—appeal by defendant against whole decree-—appeal, 
value of, must he value of the suit— absence of doubt as 
to the amount of Gourt-fee payable— Code of Civil Procedufe, 
1908 (Act V of 190B), section 149, appliGability of.

Gr brought a suit against D for. a declaration that a cer­
tain rehan deed was valid, for recovery of possession of the 
rehaii property and for antecedent mesne profits, and be 
valued the suit at Es. 2,084-3-6, Es. 900 being the value of 
tbe property and Bs. 1,184-3-6 being the amount of the mesne 
profits. The suit was decreed. D preferred an appeal to the 
District Judge againSsfc the wlible decree but valued bis appeal

^Appeal from Appellate Recree no. ;139 of 1928, from a decis^^
A. C. Davies/Esq.v i.c.s., Bistrict Judge of:Shaliabad, dated the 6tli 
.November, 1927, confirming a decision oi Babu Tulsi Das Mukbarjl, 
Subordiaate Judge of Shahabad, dated tlie«10th August, 1927.
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at Es. 900 paying a coiirt-fee of Es. 40 only instead 
proper courfc-fee of Es. 88-8-0. Deonanb.̂n

. On the 19tl:i September, 1927, that is, on the last day Mkra
of limitation Es. 48-8-0, the deficit conrt-fee on Es. 900, was Ganga
paid but the valuation of the appeal was not altered. The Prasha».
District Judge, on that date, directed that the appeal slioiih! 
be valued at Es. 2,084-3-6 and the deficit court-fee of 
Es. 91-8-0 should be filed within the period of limitation.
The appellant took no steps till the 2nd of November, when 
a petition was filed on his behalf which merely submitted 
that the appellant was not bound to pay court-fee on the 
decree for mesne profits. The District Judge held that the 
appellant was bound to pâ  ̂ com’t-fee on the mesne profita 
claimed and, as that had not |)een done, dismissed the appeal 
on the ground of limitation.

Held, in second appeal, (i) that the appellant was bound 
to value his appeal against the whole decree at the same 
amount at which the subject-matter was valued by the 
plaintiff in the first court ;

Bunwari Lai v. Day a Sunker Misser(^), followed.
(ii) that in the circumstances of the case, when the appellant 
had throughout maintained the position that no further court- 
fee was payable at all, and there being no doubt as to the 
amount of the couxt-fee payable, section 149, Code of Civil 
Procedure, 1908, was not applicable.

Ram Sahay Ram Pandew Kumar LacJmi Narayan 
SingJii )̂  ̂ refen’ed to.

The facts of the case material to this report are 
stated in the judgment of Macpherson, J.

/Y. for the appellant.
S. Daycd and K. Bayal, Joi the respondent.

M acp h erso n , J.—This second appeal is preferred 
by the contesting defendants and their representatives 
who were the appellants in the lower appellate court 
against the dismissal of their appeal by that court 
as barred by limitation because the fTiIl court-fee had 
not been paid within the periofl of limitation.

The suit was instituted for a declaration that a 
rehan bond executed by the defendant no. 4 Musammat
il) (1908-09) 18 Gal. -m N; 875. (2) (1918) B Pat. L. J. 74.



Jogiii Knar was valid, for recovery of possession of
deonandai/ the rehan property and for antecedent mesne profits. 

mispa The valuation of the rehan property was given as
gaxga Rs. 900 and that of the antecedent mesne profits as

PRAsaAD. ]̂ g_ 1,184-3-6 and coiirt-fee was paid upon
Macphbrsoj, 2,084-3-6. The suit was decreed against the

J- ’ contesting defendants with costs, the order being that 
the plaintiff should recover possession of the rehan 
property and that the amount of the mesne profits to 
which they Avere found to be entitled should be deter­
mined in a separate proceeding. In calculating the 
costs the full stamp fee and pleader’s fee on 
Es. 2,084'3-6 w«re allowed to the plaintiff.

The judgment of the Subordinate Judge was 
delivered on 10th August, 1927. The contesting 
defendants filed an appeal on the 1st September, 1927. 
They valued the appeal at Es. 900 and paid coiirt-fee 
of Rs. 40 only instead of the proper court-fee of 
Rs. 88-8-0. On the same date the learned District 
Judge ordered that the appeal ‘ be properly valued and 
deficit court-fee be paid within the period of limita­
tion On the 19th September, which was the last day 
of limitation, the deficit court-fee of Rs. 48-8-0 was 
filed; but the valuation of the appeal was not altered. 
The learned District Judge on that date directed that 
the appeal should be valued at Rs. 2,084-3-6 and the 
deficit court-fee of RvS. 91-8-0 should be filed within 
the period of limitation and he indicated the decision 
in Bmwari Lai v. Day a S-unker Misseri}). The 
appellants took no steps till the 2nd November when 
a petition was filed on their behalf which merely sub­
mitted that the appellants ŵ ere not bound to pay 
court-fee on the decree for mesne profits. The learneS 
District tJudge in his order of the 5th November 
observed that the petition was not moved, went on to 
hold that it was clear that the appellant was bound to 
>ay court-fefe on the mesne profits claimed and as that 
lad not been done disinissed the appeal on the ground 

, of limitation;,, „
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Tins second appeal lias been preferred against that 
order and Mr. Nirsu Narain Singh has in the main Deonan&ak
argued two points, the first of which is that court- 
fee is not payable on the mesne profits or at least on ganga
the whole of the mesne profits as valued by the plain- 
tiff but only on a valuation of the mesne profits to be 
made by the defendants-appellaiits. To my .mind 
there is no substance in this submission even if it were 
not covered by authority aud the defendant-appellant 
is bound in circumstances like the present to value his 
appeal preferred against the whole decree at the same 
amount at which the subject-matter ŵ as valued in the 
first court. The provisions of a statute enacted for 
purposes of î evenue should not be examined as to their 
reasonableness in all eventualities. But apart from 
that consideration there is prima facie nothing 
unreasonable in the defendant-appellant paying the 
court-fee in such circumstances, since it is the duty of 
the appellate court to see that if he has a good case 
the court-fee is reimbursed to him or if, as is alleged 
in this case, the mesne profits have in any case been 
overestimated from ulterior motives that at least a 
direction is made making the costs due to the claim 
for mesne profits depend upon the eventual result in* 
respect of the mesne profits, so that if a plaintiff has 
misused the statute enacted for revenue purposes he 
alone shall suffer and the defendant shall not. But 
as has been already indicated, the matter is covered 
by authority. In B’lmivari Lai y . Day a Sunlcer 

to which the learned District Judge drew 
the attention of the appellants the matter has been 
fully discussed in circumstances practically similar to 
the present. The views there expressed have my 
respectful concurrence and a|)pear to conclude the 
matter. In this Court the Taxing Judge (Roe, J.) in 
1918 m Manik Chand Ram % BtM Najiha%{^) follow­
ed the Calcutta decision, The teamed Advocate for 
the appellants cites Ram Sarup
P). That decision is, however, distinguishable as a

VOL. v n r .l  PATNA SERIES. 909
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tm. suit for accounts, not in pari materia with the present 
case, and in any case I am not prepared to_ accept it in 

M isra so  far as it appears to differ from the decisions which
Gakga I tiave already cited. This point, therefore, has no

pbashad. siibstance.

Mic.t>yasô > second contention is that in the circnmstances
the-provisions of section 149 of the Code of Civil 
Procedure should be applied. It is urged that th^e 
was at least some room for doubt in the minds of the 
appellants whether court-fee on the mesne profits or 
at least on the sum of Es. 1,184-3-6 was payable 
appeal and reference is made to the decision of this 
Court in Ram Sahay Ram Pande v. Kumar Lachmi 
Narayan Smgh(^) where it is suggested that the court 
may exercise its discretion in favour of the appellant 
when the question of the amount of the court-fee is 
open to doubt or when an honest attempt appears to 
have been made to comply with the law. On the other 
hand, Mr. Siveshwar Dayal on behalf of the respon­
dents has pointed out that appellants throughout 
maintained the position that no further court-fee was 
payable at all and that they could not be in any doubt,,

■ as the initials of their legal adviser appear against 
the order of the 19th September in which attention is 
drawn to Bunwari L d  y . Day a Sunker Misser.{^) 
The appellants in my judgment were never in any 
doubt and they made no real attempt to comply with 

• the law. The fact is that at the time they were not 
in a position to pay the court-fee. Manifestly they 
experienced difficulty even in collecting money to pay 
the court-feS on a valuation of Rs . 900. They paid 
less than half the court-fee on that vahiat ion at the 
time of filing the appeal and could only pay the balance 
on the last day of limitation. It is a safe inference 
that on that day they would not have been in a position 
to pay the ccmrt-f̂ e on Es. 2,084-3-6, and they asked 
fô ’ iip exteosion of time in which to pay. Accordingly 
this is not a case in which an  ̂ application of sectida
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149 of the Code of Civil Procedure is admissible The 
second plea also fails. Deonanda';

M i s k a

I  w oldfl accordino-ly d ism iss th is  aD peal w ith  f- ̂ Gano-a
c o s t s .  P basiiap
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D h a v l e , J.— I agree.
A piJBal dismissed.

s. A . K .

APPELLATE C R I MI NA L .

Before Admni and Chaikirfi, JJ,

JU D A G I M A L LA H  1929.

A f r i l  I I ,  19.

KINCt-EM PE E O B .*

Pem/I Code, 1860 ( ic t  X L F  oj 18(30), seoiions QQ and 
302— culpable homicide— intoxica tion effect of, on criminal 
liahility.

A 1110,11 who strikes another m the throat with a knife 
must know that tbe blow is so immmently daiio-erous that 
it must in all probability cause death and the injury intended 
to be inflicted is sufficient in the ordinary course of nature 
to cause death. :

Drunkenness makes no difference to the knowledge 'wifcli 
wdiieli a man is credited and if a man knew what the natural 
consequences of his act w?ere he must be presumed to have 
intended to cause them.

This presumption is not rebutted by evidence of drunken­
ness falling short of a proved incapacity in the accused to 
form the intent necessary to constitute the crime and merely 
establishing that his mind was affected by drink so that he 
more readily gave way to some violent passiop,.

*B eath  E eference Case m .: 8 o f  1929/^ M  F . JIadan, E sq .,
I .e .s ., Sessions Judge of Muzaffarpur, byvhis letter a o . 762, dated 

Mareh'j'1929.' "


