
family at the time of partition. The last item
"jŷ atT  Rs. 22,335-15-11^ imqiiestionably represents the 
Chaudhu- existing income from the immoveable properties.

The commissioner’s account represents the existing 
Lafshjsesh- state of affairs at the time of the partition o f the 

WAR properties that were found as belonging to the family 
Prasad time. Though it is expressed in figures, the
HADDHLKi. j^g 60,426 aud odd is the value o f
JwALA the properties, etc., that fell to the share of the plain- 

Prasad, j. partition.

I  would therefore hold that'the present suit is one 
for partition and is governed by Article 17, clause 
(vi), of Schedule II  of the Court-fees Act, and the 
memorandum of appeal is sufficiently stamped.
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A P P E L L A T E  C I V I L .

Before Terrell, G. J. and Ross, J. 

EAM BAHADUE SINGH
V.

Jan.̂ 95, ,?s, BAHADUE KBSH AVA PRASAD SINGH,^
Mar., 4.

Estates Partition Act, 1897 (Bengal Act V of 1897), 
section 90 et seq and 119— final order by the Commissioner 
or Board— possession of estates delivered hy CollectoT— section  
94 (1)— order, whether can he challenged in Civil Gouri—  
Bihar and Orissa Board of Renenue Act 1913 (B. d 0 . Act I  
of 1913), section 6 (1)— “ Review  ” , scope of— whether con­
trolled ly  section 114, Code of Civil Procedure, 1908 (Act V 
0/ 1908).*

When, bn the receipt of a final order of the Board of 
Revenue, passed in the first instance or on review, the 
Collector gives possession to the several proprietors of the 
separate estates allotted to them under section 94 (2) of the 
Estates Partition Act, 1897, his action in so doing cannot 
be challenged in the Civil Conrt by reason of section 119 of 

:.the-'Act.,

■*̂ AppeaI from Original Decree no. 257 of 1924. from a decision 
ol BaBtt Shyam Narayan Lai, Svibordinate Judge of Shahabad, dated 
the 80th of May 1924.
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The sdierae of the Estates Partition Act is to provide 
a special machinery iinder the Eevenue authorities with 
exclusive jurisdiction for effecting partition, and that machiner}^ 
is separate and apart from that of the Civil Courts.

Section 6 (I*. Biliar and Orissa Board of Revenue Act,
19 13 , provides :

“  A ny jiei’son  consiclering him self aggrieved by any order of the 
Doard o f E even u e m ay apply  to the Board for  a rev iew  o f the sam e; 
and, if the B oard  considers there are sufficient reasons for  so  do in g , it 
m ay review  the oi'der and pass such further order as it th inks f i t . ”

Held, that section 6 (1) is not controlled by section 114 ,
Code of Civil Procedure, 1908, which does not apply to 
proceedings under the Estates Partition Act, 1897, and that, 
therefore, the Board exercising its jurisdiction on an applica­
tion for review, is not confined to such matters as newly 
discovered facts which could not with due diligence have been 
disclosed at the original hearing by the party applying for 
review.

Appeal by defendants.

The facts o f the case material to this report are 
stated in the judgment of Terrell, C. J .

S. Hasan Imam (with \iim Miirari Prasad, 
Sambhu Saran and Melidi Imam), for the appellants.

Manuk (with him Jf. N. N. Si7ika,
L. N. Singh, Dhanendra Nath Varm-a, H. P. Siiiha.
S. N: Hasan, S. Lai, C. P. Sinha, D. Charidra and
H. R. Kazmi), for the respondents

COTJRTNEY T e r r e l l ,  C. J,— This is an 
from a judgment of the Subordinate Judge of ' 
Shahabad by which he decreed a deGlaration that a 
resolution, dated January 29th, 1923, of the Board 
o f Revenue, was o f no effect and that an earlier resolu­
tion o f the Board under the Estates Partition Act, 
dated November, 22nd, 1922, effecting a partition ol 
an estate known as Mahal Tardih was valid and 
unaffected by the first mentioned resoltition.

There a.re in this appeal three questions for 
decision:— (a) whether the appeal to this Court has
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1929.

S in gh
V.

,M ah a ea?a
B.UIADTiE
K ksh av a
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Sin g h .

C ourtney
Ti'ERELL,

0. J.

â bated by reason of the death of one of the parties,
(&) whether the resolution declared invalid was really 
invalid, and, (c) whether the Court had jurisdiction 
to grant the relief claimed and decreed.

The material facts are as follows;—Maharaja 
Bahadur Keshava Prasad Singh of Dumraon applied 
under the Estates Partition Act for the partition of 
the estate which consisted of 17 villages. The other 
co'sharers joined in the application and there were in 
all five parties to the proceedings, each save the first 
consisting of a number of individuals. Party no. 1 
the Maharaja owned a 5 annas 4 pies share. Parties 
nos. 2 and 5 owned a very small share. Parties nos. 3 
and 4 each owned a 4 annas 9 pies share.

The Collector, on the 13th June, 1921, made an 
Older efiecting the partition. As to one village named 
Dorasna he divided it between parties nos. 1, 3 and 4 
giving no share to party no. 2. It appears that 
adjoining village Dorasna are certain lime-stone 
quarries. These remained joint under the partition 
but jail the proprietors joined in granting a lease 
thereof to a Company formed by one of party no. 4 
and in that Company party no. 4 are share-holders. 
Parties nos. 1, 2 and 4 appealed to the Commissioner. 
Party no. 4 contended that it would not be possible 
to work the quarries unless the adjoining village 
Dorasna was given solely to it. The Commissioner 
upheld this view and he varied the order of the 
Collector by awarding Dorasna solely to party no. 4. 
That part of the Collector’s order which related to 
party no. 2 he left unaffected.

Party no. 1 and Party no. 3 appealed from this 
decision to the Board of Revenue. Parties nos. 2 
and 5 did not appeal being content with the decision 
of the Commissioner and though presumably served 
w of the appeal did not appear or take any
part in the proceedings. The Board of Bevenue 
w ie d  the orde? of Gommissioher, and, Koldiiig



that the Company should be able to work the quarries -̂ 2̂9. 
satisfactorily even if parties nos. 1 and 3 were also 
given portions of Dorasna, restored tlie order of the ' Skcih 
Collector. The resolution of the Board of Rerenue 
giving effect to this arrangement was dated November bIhIdub 
22nd, 1922. Kbshava

P H. S
Party no. 4 later came to find that the scheme S in g h . 

did not work satisfactorily. It appears, according 
to that party’ s case, that party no. 3 with the 
assistance of party no. 1 abused its position as the 6. J. 
owner of a part of Dorasna by obstructing the build­
ing across its share of a light railway necessary for 
the working of the quarries by the Company. Party 
no. 4 therefore made an application to the Board of 
Revenue for a review of its resolution of November 
11th, 1922, and made respondents parties nos. 1 and 
3. A  Mr. Leslie (who is the manager of the Company 
and the unregistered purchaser of a 1-pie share in 
the interest of party no. 4) appeared before the Board 
of Revenue and presented the grievance felt by the 
Company and by party no. 4 as members thereof. The 
Board of Revenue, as represented by Mr. Morshead, 
the Member, heard the parties and ultimately passed 
the resolution of which the validity is in dispute in 
this appeal. In the resolution he explained that at 
the original hearing he had not realised that the rail­
way would pass over that part of Dorasna which he 
had allotted by the former resolution to party no. 3 
and he restored the arrangement made by the Commis­
sioner so that the whole of Dorasna was now allotted 
to party no.' 4..

Being dissatisfied with this state ôf affairs 
parties nos. 1 and 3 each commenced a suit ia the 
Subordinate Judge's Court asking for a declaration 
that the review order of the Board was invalid. All 
the other parties and Mr. Leslie were made 
defendants. Party no. 1 also added a claim for 
consequential relief in the shape of an injunction and 
alternatively a claim to a decree for partition. The
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^̂ 29. plaint of party no. 3 contained no claim for conse-
qiiential relief and this suit was accordingly dis- 

SiNGH missed under section 42 of the Specific Eelicf Act.
M4HA.RUA party no. 1, party no. 4 and some of
Bmlmn tlie individuals constituting party no. 3 put in written 
Kbshava statements. Those defendants who ’were members of 
?iNGĤ party no. 3 pleaded, as might have been expected, 

their admission of the plaintiff’s contention that the 
Courtney review order complained of was invalid. The suit 
TraEEiL, contested by party no. 4 and by Mr. Leslie whose 

interests are identical with those of party no. 4. The 
decree was as follows :—

“  I t  iss ordered and decreed m odifiedly with costs against tlie 
contesting defendants in  the presence o f defendant first party ”  (i.e. 
party no. 4) “  and the m inor defendants of the .second party ”  (i.r . 
those of party no. 3 w ho filed written statem ents) “  and in  the absence 
o f others, that the B oa rd ’s resohition, dated the 29th January 1923, be 
declared as ultra vires and o f no effect and the partition  as effected 
by the order of 22nd N ovem ber 1922 be declared as •valid and binding 
on all concerned.”

From this decree party no. 4 has lodged an appeal 
and the other parties including party no. 2 have been 
made respondents. During the pendency of the 
appeal defendant no. 29 (who is a member of party 
no. 2) died and the appeal as against him abated. 
A belated application was made by the appellants to 
substitute his heirs and to set aside the abatement but 
this was refused by the Court. The respondents 
contend that the abatement of the appeal as regards 
this respondent has brought about the abatement of 
the entire appeal. It is not denied that whether the 
decree stands or falls the position of party no. 2 as 
regards the share allotted to it will not be changed 
but it is contended that this is a partition suit and 
that all the defendants are necessary parties as 
cp-sharers. It is further said that as a co-sharer and 

party to the leage of the quarries to party no. 4, 
party ho. 2 and every member of it is interested in the 
result of the appeal however remotely and moreover 
that party no. 2 as a co-sharer is interested in any



decision wiiicli may affect the village Dorasna the 
main subject of the dispute. It is urged that party 
no. 2 may be directly affected by the result of the Singh 
appeal since if the decision of the Subordinate Judge 
were set aside and party no. 2 were to come on to the baha.dtjr 
land comprised in Dorasna party no. 4 would be able Keshava 
to treat party no. 2 as a trespasser whereas if  the 
decree is allowed to stand only parties nos. 1 and 3 
will be able to sue for trespass. Therefore it is said Cototney 
inasmuch as the appeal as against defendant no. 29, 
one of the members of party no. 2, has abated there 
will be conflicting decisions as regards the heirs of 
this defendant.

There are several answers to these contentions.
Firstly the plaint claims no remedy by way of injunc­
tion against party no. S or any of its members and 
no decree for partition was made and on this appeal no 
partition is sought by the respondents. Therefore 
there has been no judgment against party no. 2 (or 
defendant no. 29 as a member of it) which could con­
flict with any decision arrived at on this appeal. In 
short, neither the decree of the Subordinate Judge 
nor the decision of this Court can afiect party no, 2 
or any member of it.

Moreover party no. 2 comprises defendants nos.
29, 30 and 31 who are brothers and members o f a 
Hindu joint family. The otHer members of the party 
are defendants nos. 32, 33, 34 and 35 who are another 
set o f brothers and also members of a joint family.
The interest of the deceased defendant no. 29 is not 
therefore separable from that of his brothers and is 
moreover amply represented on this appeal in so far 
as any share is allotted or withheld from party no. 2.
It is clear on the facts that the interests of defendant 
no. 29 and his heirs are not adversely affected by the 
decree and he could not have appealed from it. He 
is  not therefore a necessary party to this appeal and 
lihe abatement of the a p p ei so far as he is concerned
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_  is of no importance. Moreover as will be seen later 
iumbahadue in view of my opinion on the merits no question of 

Singh abatement of the appeal can arise.

b̂ adto second question for decision is as to the
Kisshava validity of the resolution of the Board of Bevenue, 

(Jated January 29th, 1923,

CoujiTXEY The procedure on partition with which we are 
Terrell, concerned is regulated by the Estates Partition Act 

and by the Bihar and Orissa Act I of 1913. Under 
section 113 of the former Act an appeal lies from the 
decision of the Commissioner to the Board of Revenue 
which in this province and at the times material con­
sisted of the single Member Mr. Morshead. It may 
be noted that under section 114 the Board may, on 
the application of the party aggrieved or even of its 
own motion call for the record of the case and pass 
such order as it may think fit. The powers of the 
Board of Revenue to review its own orders is now 
governed by the Bihar and Orissa Act I of 1913. By 
seGtion 6, sub-section (I), o f that Act—

“  Any person considering him self aggrieved by any order o f the 
Board of Revenue m ay  apply to  the B oard for a review  o f the sam e; 
and if the Board considers there are sufficient reasons for so doing 
it m ay review the order and pass such further order as it  tbink.s f i t , ”

?Tow it is contended that the word ' " review ”  and 
the words if the Board considers there are sufficient 
reasons for so doing ’ ' connote the special interpreta­
tion given to the word “  review as used in section 
114 of the Code of Civil Procedure. It is said that 
if this contention be well grounded then the Board 
in exercising its ]urisdiction must have regard, on an 
application for review, only to such matters as newly 
discovered facts which could not with the exercise of 
due diligence have, been disclosed at the original hear­
ing by the party making the application for review; 
in short that the Board nlust proceed according to 
the priaeiples of the Code o f Civil Procedure guiding 
a ou an application for a r e v i^  of
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its judgment. It is urged that the common law proce- 1029. 
dure code is imported into the Estates Partition 
and into the Act above quoted by reason of section 5 "singh
of the common law procedure code, the Local Govern- *'•
ment not having notified the Code as inapplicable to 
proceedings before Eevenue Courts in partition pro- Keshav..i
ceedings. Section 5, however, must be read with
section 4 which states that

Prasad

F.ngh.

(I) 111 the absence of any' specific provision to the contrary,
nothing in fcliis Code sliall be deem ed to lim it or otherw ise allect any 
special or local law now  in force or any special j.urisdiction or po-^ver 
eonffcrted, or any special form  o f procedure prescribed by  or under 
any other law for  the tim e being in fo r c e .”

Sections 52 and 97 of the Estates Partition Act 
apply certain parts of the Code to proceedings under 
the Act and section 114 is not one of such parts so 
applied.

That the word “ review’ ' cannot have such a 
limited meaning is shown by reference to section 114 
which gives to the Board power of its own motion to 
call for the record and pass any order it may think 
fit. I f  the powers of thje Board are so wide in passing 
its original order there is no reason why they should 
not be ec|ually wide in making an order of review; in 
fact equally wide powers in review are obviously 
necessary to prevent injustice. This attempt by the 
respondents to put a limited construction upon the 
word “  review ”  was for the purpose of giving 
importance to the matters entertained by Mr. Morshead 
in hearing the application for review. First it is 
contended that upon the application he heard 
Mr . Leslie who was an unregistered proprietor and as 
such had no locus standi in the partition proceedings. 
But Mr. Leslie was merely the mouth-piece o f his 
Company and he put forward the CoBipany’s case 
which is identical with that of party no. 4, Next, 
it is said that Mr. Morshead made the order withotit 
presentment of any new facts aî d that the course to 
be taken by the light railway was before him on the 
original appeal froni the Gomffiissioner. It is said

OO tTIiTKEY

Tb:erell, 
G. J.
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1̂ 29. that the realisation of this point by Mr. Morshead was 
Rambahaddr iiot in the nature of a new fact "but apart from my 

PiNGH opinion of the meaning of the word ' '  review ’ ’ it is 
Ma \ A  ̂ that anything which appeared to Mr. Morshead 
Bahadto a “  sufficient rea son ju stified  him in making the 
Eeshava order of review so that quite apart from the meaning 
Peasad of the word review the order of January 29th, 1923,
S in g h . .■ i t jwas entirely valid.

Lastly, there arises the question of the jurisdic­
tion of the Civil Court to entertain this suit. Section 
119 expressly exempts certain orders made under the 
Act (inter alia, any made under Chapter X ) from 
attack in a civil suit. Chapter X  of the Act com­
prising sections 90 to 96 inclusive provides for appeals 
from the Collector and section 90' gives to the Commis­
sioner even in the absence of an appeal the right after 
hearing the parties to amend the order of the Collec­
tor. Section 91 empowers the Commissioner, if  he 
considers no amendment necessary, to confirm the 
partition made by the Collector. Section 93 (1) 
provides as follows

“  After the expiration o f n ot less tlian sixty days froiii the date 
of tlie order o f the C om m issioner confirm ing a partition , or i f  an 
appeal has been preferred to the B oard , or if any proceedings in  respect 
of the partition be p end ing before the Board, then on rece ip t o f the 
final order o f the B oard , if such order does not set aside bu t m aintains, 
with or without am endm ents, the partition as confirm ed by the 
Commissioner^

s the Collee.tor shall cause to  be published at his office, and at som e 
conspicuous place in  each o f  the estates separately constitu ted  by 
the order o f  the C om m issioner or the B oard , as the case m ay be , 
a notice that the partition  has been confirm ed or sanctioned  b y  the 
Commissioner or the B oa rd , w ith  or w ithout am endm ents, as the case 
may b e .”

It is to be noted that throughout this sub-section 
an order of the Board confirming or amending an 
order of tiie Commissioner is treated in so far as the 
conduct of the Collector is concerned exactly like an 
order of the Commissioner.

Secti/)n 94, sub-section (i), begins as follows
“  The Collector shall* then proceed to give the several proprietors 

posBftssion of the separate estates allotted to them, and, if necessary, 
may require the assistance of the Magistrate in giving sucli possession;”



The remaining sections of the chapter do not ^̂ 9̂. 
require notice. RAMBAHADna

SWQH
Section 111 provides for appeals from the Deputy d.

Collector to the Collector. Section 112 provides for 
appeals from the Collector to the Commissioner, keshava
Section 113 provides for appeals from the Commis- Phasad
sioner to the Board of Revenue and section 114, sub- 
section (1), runs thus :—  cocmTNEY

TEREEIil,
“  E xcep t in the cases m entioned  in  section 113, w hen an order C. J .

of a C ollector, w hether passed by k im  in  the first instance or in 
appeal from  the oi'der o f  a D ep u ty  C ollector, is upheld b y  the Commi's- 
sioner no further appeal shall l ie ; bu t the B oard, acting either on the 
application of the party  aggrieved  or o f their cvvn m otion , m ay call 
for the record o f the ease and pass such order as th ey  think f i t . ”

It has been seen that when the final order o f the 
Commissioner or the Board has been received by the 
Collector it is his duty to give the several proprietors 
possession of the separate estates allotted to them and 
his action in so doing cannot be questioned in a Civil 
Court.

It has been argued that section 119 while 
expressly withholding certain specified matters from 
the cognizance of the Civil Court makes no specific 
mention of orders of the Board under section 113 and 
therefore that although orders of the Collector and 
the Commissioner may not be attacked the prohibition 
does not extend to orders o f the Board. That this 
is not the meaning of section 119 is further shown by 
the proviso to that section. After enumerating those 
parts of the Act under which orders are exempted 
from attack in the Civil Court, the section says

“ P rovided  that—
(?■) any person cla im in g  a greater interest in lands ^vhieh were 

held in  eoinm on ten an cy  betw een  tw o  or m ore estates than has been 
a llotted to  M m  by an, order under section  94 or seotion 8 6 ; or

(it) any person w h o is aggrieved  b y  an order m ad e iiffle r  section  RS,:

may bring a suit in a Court of competent Jurisdiction 
to modify or set aside such order."
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1929. In my opinion it is clear that the scheme of the
RiB*EiDTT' provide a special machinery under the revenue
vAMBAEADTjR jgg £qj, effecting partitions and that machinery

is quite separate and apart from that of the Civil 
Courts. It provides a system of tribunals from the 
Deputy Collector to the Board of Revenue with- 
exclusive jurisdiction subject to the express provisions 
of the Act which alone permit the interference of the 
Civil Court. Therefore the Subordinate Judge had 
no jurisdiction to entertain this suit.

In my opinion the appeal succeeds, the decision 
of the Court below should be reversed and the contest­
ing respondents should pay the appellant’ s costs 
throughout.

Bin g h
V.

M ahaeaja

B ahaihjr
Keshav.4
P rasad

Sin g h .

CotTRTNEY
Tkhrell, 
0. J.

Ross, J . —'I agree.
Ap'peal decreed.

PRIVY COUNCIL.

1929.
March, 5.

E im A D E S H W A E I BA H U A SIN

D.
HOMESHWAB, SIN G H  AND O TH ER S.

Hindu Law— Widow's Maintenance— Arrears of Main- 
iem nce— WidO'W residing in parental home.

A Hindu widow who has left the residence of her decea,sed 
husband, not for unchaste purposes, and resides with her 
father, is eutitled to maintenance, also to arrears of main­
tenance from the date of her leaving her husband’s residence, 
altiiough she does not prove that she has incurred debts in 
maintaining herself and gives no reason for the change of 
residence., ..

The maintenance should be such an amount as will 
enable the widow to Iiv»e, consiistently with her position as a

: ^PeesEnt ; Lci'd  Shaw, L ord  B arling .anici Sir L ancelot Sanderson.


