
YOL. VIjr.] PATNA .SERIES. , 7̂ 93

a p p e l l a t e  CIVIL’.

Before Adami and Chaiterji, J-7.

M A H A B A J A B H IB A J A  S IB  B A M E S m V A R  S IN G H
B A H A D U R  1929.

V.
T H E  SE fR E T A R Y  OP STATE EOE IN D IA IN  

COUNCIL*

Land Acqiim fion Act, 1894 (Act T of 1894)— 'inarhet- 
value. hoiv to he estimated— test.

Ill cletermiriiiig’ the market-value of land acquired uncler 
the Latid Acqiiisition Act, 1894, the Yahie should be estimated 
with reference to the most lucrative and advantageous manner 
in whicli the land might be used, and its special adaptability 
must not altogether be ignored.

Ujaggar Lai v. The Secfetary of State for India in 
GoumiK}) and Baroda Prasad Dey v. Cduiirnian, Serampore 
Municipalityi^), followed.

MoJiini Mohan Banerjee. v. The Secretary of State for 
Indiai^), diptinguished.

The operative effect of the special adaptability of the land 
or its future utilit}' must jbe estimated not by idle speculation 
or unpractical imagination but by prudent business considera
tions such as would weigh with a purchaser intending to buy 
the land in the open market.

The facts of the case iimterial to this report are 
stated ill the jiidgment of CJliatterji, J.

M wari Prasad and SamMu Saran/ for tlie 
appeWaiit.

A. B. Goyernment Pleader, for tlie;
respondejat.

C h a t t e r j i , J.-~T,his appeal arises out of a 
proceeding in a land acquisition o f 3 kathas of 
land for tlie construetion of a post office. The 
appellant was allowed compensation of Es. ST-ll-l

*Appeal froiii Origiaal Decree no; 58 of 192V, from a clecisioji of 
AV, H. Boyee, E sq ./ I-c.Sm lMstric;.t Txiitge of I>arbiiaixga,^  ̂ the 3rd

fl) (1911) I. L. E.. 33 AU. 733. (2) W . N. G77.
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192a. |3y Collector. On a reference to the District
Maharaja- JiKlg© this lias beeii confirmed. Being aggrieved by 

this decision the appellant has come to this Court and 
. contends that.on the materials placed before the Court

Binoh especia.i,iy in view ot the tact that the Secretary
Ba.habvr of otate adduced no evidence whatsoever, he should 

have l̂ een aAvarded a much higher compensation.
bcCUETAIiy Ill sii|)port of his eonteiitioiL the appellant relies 
i-TiirisDil mainh- cm four kabiiliyats executed by different 
iM Council, porsoiis in respect of lands by the side of the acquired 
r’H.viT£Hri of Îand and urges that these lands had all been
'j r  ’ acquired in connection with the starting of a hat, and 

as sucli the potential value of the land, which has been 
acc|uired ought to have been taken into account. The 
three .kabuliyats relied on by the â ppellant are dated 
the 5th May, 1 9 2 5  and the one is dated the'4th Aprih 
.1925. The declaration under section 6 of the Land 
Acquisition Act is dated the 20th 'November, 1925, 
and published on the 25th November, 1 9 2 5 .  The 
learned District Judge did not accept these kabuliyats 
on the ground that the notification under section 4 was 
dated the 23rd May, 1 9 2 5 .  and some survey must have 
been Diade in the locality before that. No evidence 
has been led on behalf of the Secretary of State as 
to whether, any surveyor did, go to the land before 
the date of these kabuliyats. In the next place, the 
persons who executed the kabuliyats, have been,

' examined and they swear that they have built golas 
in connection with' the hat which has since been estab- 

. lished. There is no evidence o.n the side of the 
. ..Secretary of State adduced to rebut this. There was 

. a certain sale deed referred to by the learned District 
,.tfudge,:on. the basis..,of ■„which ,the valuation had .been, 

: made by the .Gollector, but this document■ does not 
.. appear to have. been, produced, at the, trial or exhibited : 

so we are left'entirelj' : with the documents and evidence 
adduced by the appellant.

It is settled law that the value should be 
calculated with reference to the most lucrative an4



adyaiitageous way in wliicli tlie land migiit be used—
[see Ujaggar Lai v. The Secretary of State for hidia 
in Council{^)]. The special adaptability of the land DHrRA.U 
acquired cannot b-s altogether ignored in the deter- , Sra 
mination of its market-vahie— [see Baroda Prasad 
Bey, Chairman, Seram-pore Municipality y. The Bahado® 
Secretary of State for India in Cotmcili^^. Refer- 
ence was .also made to Mohini Molian Baner-fes v. The segrSaey 
Secretary of Sta.te for India in Coiificil{^)/ The facts OP S tate  

of that case are distingiiishable from the present one, India 
because there: a brickiield was already in existence 
and it was considered that the land acqnired could Ghatxebji, 
have been taken settlement of as a brickfield whereas 
in the present case no hat was then established. But 
the principle of that case has some application to the 
facts of the present case also. In Cedars Rarpids 
Blam.ufacturiiig and Potver Co. v. Lacostei^) referred 
to in the case of MoMni Mohan Banerjeei^), it is laid 
down that the value to be paid for is the Yaliie to the 
owner as it exists at the date of the taking; such value 
consists of all advantages: which the land possesses, 
present or future, but it is the present value alone 
of such advantages that falls to be determined. The 
fundamental importance of the test that the operative 
effect of special adaptability or future utility must 
be estimated not by idle speculation and unpractical 
imagination but by prudent business considerations 
F'Ucli as would weigh with an intending purchaser at 
the imaginary market which woidd have ruled had 
the land been exposed for sale when it was subjected 
to compulsory acquisition must not however be lost 
sight of. Applying air these principles to the facts 
of the present case, we get that the appellant did 
settle lands in the neighbourhood or rather dn 
the boundaries of the acquired land at the rate of 
Rs. 5 per katha an,nually. This brings the value at 
20 years' purchase to Rs. 100 per katha. On that 
basis the value of 3 kathas of land acquired would
(1) (1911) I. L. E. 33 All. 733. (3*i (1920-21) 25 Cal. W. N. 1002.
(2) (1920.21) 25 Gal. W . N. 677. (i) (1914) A. G, 569.
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1929. come up to Bs. 300. The award in the present case 
shows the apportionment between the Maharaja and 

PHffi.wA ŝome tenants with respect to the land acquired almost 
in the proportion of half and half. Therefore, what 
tlie appellant is entitled to would be half of this 

B-WADxm lis. 300, namely Rs. 150. I think it would be a fair 
estimate if this compensation be awarded to the 
Maharaja to cover all items for the piece of land 

oi^Sw' acquired. It miiist also he remembered that it is 
roK Inoia quite close to the station.

IK I'OPNCIL.

We allow the appeal to this extent and vaiw the 
GnmER.It, the Court below as indicated above.

Considering that the claim of the appellant was 
liighly exaggerated, each party shall bear its own 
costs.

A d AM I, J .— I agree.
Deerea vfmed:
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REFEEEi€E UNDER T » E  IN€OME-m)f'- 
m r ,  1922,

Ihiurre Kulunmt SaUay and Ffizl Ali, JJ. 

im ,  BAMODAE PRASAD

Fsb,, 19.
 ̂ COMMISSIONEE OF INCO M E-TAX.r

Income-tax Act, 1922 (Avt XI o/ 1922), sections and 
iMi3)--'lncome~ta^ R^iles, rule 21— Appeal dimmsed in 
}miim--^(ipflication jor fejerenee to High Court, scope of.

Wiiere a raemoraEclum of ap|>eal to an Assistant Commis
sioner of Income-tax does not: comply with the provisions of 

: rule 21 of'the Ihcome+tax Kiiles the Assistant Commissioner Is 
!iot bound to allow the appellaui an oppoi-tnnity to reetify 
the defects or inlstakes in the memoimidiim .

^Miscellaneous Judicial Casa no. 1 of .1929̂


