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I would allow the appeal, set aside the judgments
and the decrees passed by the Courts below and
remand the case to the lower appellate Clourt with
direction that it should remand the case to the Court
of first instance. The plaintiff will have liberty now
of tendering the documentary evidence w vhich was
filed by blm on the 3vd Februarv, 1925. [t is under-
stood that he will not be at liberty to tender in evidence
any other documentary evidence. Tt will hie open to

the learned Suboidinate Judge to consider the hooks
nf account; hut how he will regard them it is not
for us to sav in this Court. It will also be open to
the defendants second party to tender such evidence
in rebuttal of the dncume‘ltah evidence which may
he tendered by the ﬂmntlﬁ as the defendants second
party may he Hlvw*f Costs will abide the result
and will be disposed of hy the lower appellate Court.

Fazr Avt, J.—T agree.

Case remanded.

APPELLATE CIVIL.

Bejore Adaini and Chatterji. 1.
JAGANNATH MARWARI
.
KALIDAR®

Laimitation Aet, 1908 (deb IN of 1908), section 24 and
Nehedule 1, wrticles 36, 115 and 120—suit for damages for
malfeasunce or wisfeasance—liability ex-delicto or ex-con-
bractu—nproper  article  applicable—scetion 24 scope  of—
fernunus a quo,

*Appeal from \ppy ate Decree ng. 500 of 1926, from a decision: of

A Buumders, Bsy., nes., Bistrich Judge of Manbhum, dated . the
1¢Lh Decemnber, 1425, reversing a decision of Dabu Brajendra Prasad,
Subordinate Tudbe of Dhunbad, dated the $S0th Tuly, 1924,
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A suit for damages for wmalleasance or misfeasanee or - M2
[ur negligence not covered by any special article of the Limi- EI—
tation Act, 1903, Talls under article 36 or 115, according a8  yfiwwser
the liability 15 ex-delicto or excontractu. .

Where, therefore. plaintifi brought u suit for dumages BALPas
for the subsidence of a tauk belonging to L caused by the
vemoval of pillars of coal in the coal mine belonging to the
defendant,

Held, that the suit being ene for danrages for walfeasance
based on an nuplied covenant that the swrface ownel s
an inherent right of support from the owner of the under-
ground mines, was governed by article 113,

section 24, Lihmitation Act, 1908, provides

I the case of a suit for compensation for an aet which does
ol give rise 1o cuuse of action unless some specific injury actuall:
results therefrom, the period of limitation shall be computed frow the
time wheu the injury results.”

Held, that the effect of the section is not lo extend or
restvict the period of hmitation but (o modify the time
or date from which the cause of action arises and that, there-
fore. the section does not affect the applicability of article
115 even though the terminus a quo be the date of injury
to plaintiff and ot the malfeasance or misfeasance provided
for in the article.

Appeal by the plaintiff.

The facts of the case material to this report are
stated in the judgment of Chatterji, J.

S. P. Sen (with him S. €. Mazumdar), for the
appellant.

S. N. Bose for the respondent.

CHATTERJIL, J.—The action which has given rise .~ .
to this appeal is for the recovery of compensation for "5
the subsidence of a tank purchased by the plaintiff
from one Uchit Gorain. The subsidence has heen
caused by the removal of pillars of coal in the coal
mine belonging to the defendant. The trial court
decreed the suit while it was dismissed by the learned
District Judge in appeal. He has held that the
purchase by the plaintiff -from Uchit Gorain was a
speculative one, that a fictitious value was put in the
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sale deed and that the plaintiff has acquired no title
hy his purchase, because the tank was a part of Uchit,
(iorain’s raivati  holding and consequently not

saleable under section 46(2) of the Chota Nagpur
Tenancy Act. He has further held that the suit is

harred by limitation.

Tn appeal 1t s urged that the learned
Diztrict Judge was wrong in considering that
the cousidevation money was not, in fact, paid to the
vendor. and that a view of invalidity of the sale has
heen taken by him by the admission of {resh evidence
which should not have been taken, especially in view
of the fact that this plea had not been taken by the
defendant in the court below. It is further contended
that the suit is voverned by article 120 of the Limita-
tion Act and even if the subsidence which caused
damage had taken place in 1918 or in 1919, the suit
institnted in December 1923 was in due time.

Exception is taken by the learned Counsel on
hehalf of the appellant to the following expression
u=ed by the learned District Judge:

SThe defendants ave iy opinion entitled to show that a fictitious
vl was puboon the taulk solely with a view to obtain a large sum
of dann frone thewn and that the enustderation meney was not in
fact poid to the vendor. Tt is settled Jaw that a stranger cannot
all wssignment on the eround of inadequacy of price or on
tie zround of von-payment of consideration, but the Jearned Subordi-

nate Judoe eonsidered that the value stated in the deed of sale must be
duridered to be binding on the prrties te the sale deed and also on
the defendant, who was only a frespasser.”

The learned District Judge really meant to controvert
this statement of the Jearned Subordinate Judge who
allowed  compensation of Rs. 2,000, because this
was -the price stated in the deed for the tank. In
ovder to show that this price should not be accepted
he showed the nature of the conversion, namely, that
1L was a speculative one and that a fictitious value
was put and came to the conclusien that there was
no reason why the defendant’s valunation of Rs. 100
should not he accepted.  There may have been some
loose expression used by the learned District Judge
but this has not at all affected the decision of the case,

st ion
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The real question in the case is whether the suit
is barred hy limitation. According to the view taken
by the appellate court the subsidence was complete
in September, 1919, because he accepts the testimony
of def.wumnz s witness no. 1, who was the late
manager of the colliery and who has vetired at
Benares after severing hiz connection with the
company. If Article 120 of the Limitation Act
would apply ihw this suit is not time-barved on the
finding of fact by the learned District Judge. DBut
it is ur ﬂed by the learned advocate for the respondent
that the it i voverned by Artiele 36 of the Limita-
tion Act. Tn reply it is pointed out by Mre. & P,
Sen, appearing on hehalf of the appellant, that thix
article eannot A,)pl . because the plaintifi’s right to
sue accrues not from the date when the malfeasance
or misfeasance takes place as provided for in this
article, but from the date when apecxm 1Hjury was
suff ered, and reliance 1s placed on section 24 of the
Limitation Act and on Lightwood on the Time Limit
on Actions (1909 Edition) at pages 2040 and. 203,
The argument really is this that inasmuch as the
suit for Lompensatlon though for malfeasance or
misfeasance, arises out of injury to the plaintiff’s
tank, and Article 36 of the Limitation Act provides for
a suit for compensation from the date when the
malfeasance or misfeasance takes place. his is a case
which 1s not provided for by any article of the Timi-
tation Act and, therefore, the residuary Article 120
will be apphcable This argument is. in my opinion,
hased on the complete nusdpnrehensmn of section 24
of the Limitation Act.

Section 3 prowdes that every suit instituted
after the period of limitation as pl’e%rlbed by the
First Schedule subject to the provisions contained in
sections 4 to 25 shall he dismissed. Section 6 extends
the period of limitation for a suit in case of legal
disability, thereby the article of the Limitation Act
for a particular kind of suit is not altered, but the
period counts from the cessation of legal dlb&blhty,

Je
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Similarly, in section 18, time reckons from the
discovery of frand not th al a particular kind of suit
is taken away from the appropriate article which
would govern it. Similarly, section 24 merely affects
the time from which the time would run. All that it
says 1s that in a suit for compensation for an act not
actionable without special damage, the period of
limitation shall he computed from “the time when the
injury results. Therefore, the effect which this sec-
ticn causes in the upemtmn of the statute of
Hmitation is not to extend or to restrict any period of
limitation, hut to modify the date or time from which
the canse of action arises. That is to sav, if a suit
is for compensation for any malfeasance or misfeas-
ance independent of contract, and not otherwise
provided for, the limitation will he two years, not
from the date of the malfeasance or misfeasance, but
from the time when the injury results.

The trial court held that the suit is governed by
Article 36 of the Limitation Act. The appellate
court has not mentioned the article specifically but
has apparently proceeded on the same basis. The
question will, however, arise whether the sait is
governed by this article. It is no doubt a suit for
compensation for a malfeasance or misfeasance, but
1s 1t one independent of contract? There is an
mpliéd covenant running with the land that the
surface owner has an inherent right of support from
the owner of the underground mines. TIn that view
1t may be stated that this is not a wrong independent
of contract, and, therefore, Article 36 will not apply.
If this article be not apphcable then nndoubtedly the
suit will be governed by Article 115 which is the
residuary article for actions ex contractu. When a
suit for damages for malfeasance or misfeasance or
for netrhwence is not covered by any special article,
it must fall under Article 36 or 115, according as the
liability is ex delicto 6r ex contractu. In any view the
case cannot fall under Article 120. The view
indicated in Lightwood that action may be brought
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within six years of the damage cannot apply to India
where a special Act of limitation provides for this
class of cases.  The period of limitation is three vears
ander Article 115 from the time when injury was
caused, namely, from September, 1919, and therefore,

the suit is ev u!eutl\* barred by limitation.

A point was argued by the learned advocate for the
respondent that what was purchased was a right to
sne for compensation and that this cannot be Trans-
ferred. l*nd* ' section 6, clause (¢), of the Transfer
of Property Act, the prohibition is against the transfer
of a mere ~1uht o sue.  The word ' mere 7 implies
that the transferes acquires no interest in the subject
of trausfer other than the right to sue. But in the
present case what has heen pnvdwrd is the tank and
along with it any covenant running with the land
has passed to the plaintifi and by vittue thereof the
plaintifi brings this action. It cannot, therefore, he
stated that what has been purchased is a mere 110ht
tasue. The test to be applied is pointed out in Gloga
v. Bromley(Y), quoted with APPLoY al in Jai Narain

Pandey v. i'L ishui Duwtt Missir(®). 77 The question
was whether the subject-matter of the assignment was,
m-the view of the Court, property with - incidental
remedy for its recovery or was a bare right to bring
an action either at law or in equity.” Appl&’lng that
principle it cannot be asserted that what was assigned
to the plaintiff was a bare right to bring a suit, I
am mmble to accept the contention put “forward on
behalf of the respondent in this respect.

In the view taken on the question of limitation
1t seems unnecessary to consider whether the decision
of the learned District Judge on the point that the
purchase was invalid by reason of section 46 of the
Chota Nagpur Tenancy A<t is sustainable or not. If
really the tank purchased is a part and parcel of the
raivati holding of Uchit Gorain it is mdlsputa,ble

‘that the plcmmﬂ has acquired,no right. Sub-section
1 of section 46 provides that no transfer by a raiyat
of his richt in his holding or any portion thereof by

([} [l‘.”.ﬂ) i’z K. B, 474, ) ; ‘)} (192 43 5 Pat. L. T, 581
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sale, shall be valid to any extent, and it is provided
by sub-section 3 that no transfer in contravention of

suh-section 1 shall be in any way recognised as valid
m— any civil court. The learned Dlstnct Judge
arrived at the finding that the tank is a part of the
raivati holding on the hasis of the Record-of- rights
and certain ot her papers connected with its prepam-
tion and produced before him at the appellate stage.
The Record-of-rights came to he finally pubhahed
afier the decision of the trial court and under the
authority of Hill v. Sattan Singl(t) this is an
admissible piece of evidence as it came into existence
smwequeutl\' to the filing of the appeal. But the
learned Counsel compldln% that he should have been
oiven an oppertunity of addueing rebutting evidence.
The plaintiff asserted in the plamt that Uchit Corain
had maurast niskar right in the bandh (or the tank)
in question. This alleumtlon was not specifically
traversed in the written statement nor was it men-
tioned that the property was not alienable as being
the part of a raiyati jote. Therefore, the plaintiff
may legitimately complain that he ought to he allowed
an oppmtunm of meeting the case that was put
forsward in the court of appeal, and met with success.
[t is pointed out by the learned advocate on behalf of
the respondent that the plaintiff himself, in a dispute
between the settlement authorities, pmved for jalsasan
right in the tank in dispute. But as prov1ded in
section 31 of the Evidence Act admissions are not
conclusive evidence of the matters admitted. Then,
though jalsasan right may, perhaps, be taken as a
moht belonging to a culmvatmg raiyat the plaintiff
was not allowed an opportunity of meeting this kind
of defence. Be that as it may, remand is unnecessary
in the case, in view of our decision that the suit is
barred by limitation.

In the result the appeal fails and is dismissed
with costs.

~Apswr, J T agree.
; Appeal dismissed.
(1) (1919) 4 Pat. L. J. 312,




VOL. VIIL ] PATNA SERIES, 783
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Before Adwmi and Chatterji, JJ.
BABUI SHAMBUNDER KULR

v.
RAMRHELAWAN SAH.*

Drvidence Acty 1872 (Act 1 of 1872, seclion 40 et seq—
judgment not inter partes, admissibility of—document
admiited without objeclion—absence of objection, whether
smakes irrelevant document admissible.

A judewent not inter partes is admissible in evidence,
quantum valeat, if its existence is & relevant fact.

Ram Ranjan Chakarbati v. Ram Narain Singh(l), Tepu
Khan v. Rajani Mohun Das(2), Bhitlo Kunwar v. Kesho
Prasad Missir(3, Dwmomoni Chaudharain v. Brajo Mohini
Chaudharain(®), Gopi Sundari Dasi v. HKherod Gobind

1929,

Jan., 25, 28,
Feb., 5.

Chondhary(3), Mohammad Ehiz v. Ganga Dayal Ojha(6) and.

Hitendra  Singh v. Sir Rameshwar Singl Bahedur(7),
referred- to.

Where in a suit the question was whether the plaintiff
was the real owner or a mere benamidar of a certain property
and the court relied on a judgment not inter partes as furnish-
ing a weiive for the alleged benami transaction,

Held, that the judgment was admissible in evidence under
sections 11 and 13 of the Evidence Act, 1872.

An absence of objection to the admissibility of a docu-
ment in the trial court will not make it admissible if it is
per se irrelevant or inadmissible. :

Appeal by the plaintiff.

The facts of the case material to this report are
stated in the udoment of Chatterji, J.

*Sseond Appenls nos, 962 and 1029 of 1926, from a deeision of

Babu Sniva 1iira Cpattarji, officiating  Subordinate Judge of Sarm,
dated the 16th March, 1026, reversing a “decision of L abu Bhuban Mchan
Lahkii, Munsif of Chapza, dated the 28rd December, 1624,

(1) (1895) I. L. R. 22 Cal, 533, P. C.

(2) (1893) 1. L. 1. ‘Zo Cal, ')‘.33 T D.

{91 (1836 47) 1 Cal. 'W. N, 2685,

{4) {1902y I. L. R, 29 Cal 187 (108).

(5) (1923-24) 28 Cal. W, N. 942.

(6) {1917) 40 Ind. Cas. 868

(7} (1925) 6 Pat. L, T. 684 (651%
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L. Hasap Inam (with him 4. K. Mitra and Bhagwan
B Prosad) for: the appellant.
SHEAMSUNDER S . ) ..
Kuen S. Sinha (with him S, Saran), for the respondents.
.
flaar- (‘HATTERI, J .-—These appeals arise out of suits

TN for ejectment of the defendants from the lands in
" dispute and in the alternative for redemption of two
4 Feh 1920 mortgages.  Five-annas four-pies share in the village
Parsa (Tauzi no. 789) was owned by Bindeswari
Prasad and his brother Hari Prasad, the husband
of the plaintiff. Bindeswari Prasad executed two
mortgage honds—one dated 5th June, 1899, for a
consideration of Rs. 99 in respect of 2 bighas.17 cottahs
17 dhurs of zerait (or bakasht) land i favour of
defendant no. 1, Ram Khelawan; and the other
dated 29th August, 1899, for Rs. 99 in respect of
1 bigha 13 cottahs and 7 dhurs of another piece of
zerait (or bakasht) land in favour of one Babu Tal
‘Sah who assigned his right as mortgagee to defendant
uo. 1. In execution of his mortgage decrees the
defendant no. 1, purchased the mortgaged lands,
measuring 4 bighas and odd, and took delivery of
possession thereof in 1913. In the meantime the
5 annas 4 pies interest of the two brothers came to be
sold for arrears of Government revenue in the year
1900 ‘and purchased by one Iswar Sahai, who,
9 months later, appears to have executed a conveyance

of it in favour of the plaintifi appellant.

The case of the plaintiff was that the mortgages
executed by Bindeswari were not for any legal
necessity and not binding upon the family and further-
more that she had not heen impleaded in the mortgage
swit brought by the defendant no. 1, and had
consequently a right of redemption. The learned
Munsif passed a decree in favour of the plaintiff,

- but in appeal the learned Subordinate Judge dismissed
the suit on the ground that the plaintiff was: the
benamidar for the two brothers. The first part of
the: case, namely, that the mortgages were invalid,
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has not been pressed before us in appeal. The finding
that the purchase was made by Bindeswari and his
hrother in the name of the plaintiff is challenged in
second appeal and it 1s urved by Mr. Hasan Imam
on her behalf that the ﬁndmg ‘of fact of the first
court of appeal is not binding, inasmuch as it is
based on a certain judgment, L\hlbﬁ Q(1) which
is not admissible in evidence. This will necessitate
a cousideration of the question as to what this jndg-

ment is and to what extent the learned Subordinate
Judge relied on it.

The learned Subordinate Judge applied the
different tests of benami transaction, uamely,
relationship, source of consideration, custody of the
deed, possession and motive and came to a decisive
finding that the purchase of the plaintiff was a
benami one. In arriving at this conclusion he was
guided mainly by the entrv in the Record-of-Rights,
an entry made in spite of dispute raised at the time.
In support of her case the plaintiff relied upon Exhi-
hit 7 to show that in 1916 she obtained a decree
for redemption of a mortgage which had been executed
by the brothers in favour of one Mangni Lall before
the sale of the milkiat in question. The learned
Suhordinate Judge states that the judgment, Fxhibit
7. must he considered along with The judgment,
Ixhibit Q(1) and that the value of kxhihit 7
18 cnnslderablv minimized by the judgment, Exhibit
Q(1). The latter judgment was passed in a damage
suit brought by the two brothers against the said
/arpeshmdar Mangni Lall after the revenue sale on
the ground that the sale was hro ught about by the
default of the rarpeshgidar in pzwmcT (fovernment
revenue. The suit was dismissed on the ground that
the plaintiffs of that suit had themselves made the
purchase in the name of the plaintifi and did not
cousequently suffer any damage. The point for
determination will ‘be whether the ~existence of this
judgment is a relevant fact. The learned Subordi-

nate Judge mentions, while discussing the motive for

1904,
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1929.  the henami transaction, that it is to be found in the

T damage suit broneht by the two brothers against their
gmsustomn zarpeshgidar. Thereby he means that the benami
Koer  pprchase was made in the name of the plaintiff in
au. order to enable the two brothers to sue the zarpeshgi-
rmaway dar for damage.

e Sections 40 to 43 of the Evidence Act deal with
Crarrert, the eubject of relevancy of judgments. Judgments,
qua judgments or adjudications are admissible as res
judicata under section 40, or as in rem under section
41 or as relating to matters of public nature under
section 42 of the Fvidence Act. Judgments other
than those mentioned in sections 40, 41 and 42 may
ke relevant under section 43, if their existence is a
fact in issue or is relevant under some other provisiong
of this Act. It is obvious that a judgment, merely
because it is not inter partes, is not shut out. The
Full Bench case of Gajju Lal v. Fatteh Lal(1) has been
modified by the Privy Council in Ram Ranjan
Chakerbati v. Ram Narain Singh(2),as held in the
Tull Bench case of Tepu Khan v. Rajani Mohun
Das(®).  As was observed by Maclean, C. J., in Tepu
Khan’s case(®), under certain circumstances and in
certain cases, the judgment in a previous suit, to
which one of the parties in the subsequent suit was
not a party, may be admissible in evidence for certain
purposes and with certain objects in the subsequent
suit. This view will receive support from the cases
of Bhitto Kunwar v. Kesho Persad Missir(%), Dino-
moni Chaudharain v. Brajo Mohini Chaudharain(5),
Gopi Sundari Dasi v. Kherod Gobind Choudhury(5)
and Mohammad Ekia v. Ganga Deyal Ojha("). In
the last-mentioned case this Court has held that

(1) (1680) I L. R. 6 Cal. 171, F. B.
(2) (1895) I. L. R. 22 Cal. 538, P. C.
(8) {1898) I, L. R. 25 Cal, 523, F. B.
(4) (1896-97) 1, Cal. W. N, 265.
(5)(1902) I, L. R. 29 Cal. 187 (198),
(6) (1923.24) 28 Cal. W. N. 042,

* {1y (1917) 40 Ind. Cas. 838.
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judgments, not between parties to the suit, contain-  192¢.
ing a declaration that the right in dispute has been ~
asserted and recognited in a Court of Law, are smusuxom
admigsible in evidence under the provisions of section Eves
13 of the Evidence Act. As pointed out in Gopi
Sundari’s case(t) a  judgment like this. though not ramiawas
conclusive is admissible in evidence like anv other S
fact to be weighed in the balance. The decision of
Das, J. in Hitendra Singh v. Sir Rameshwar Singh
Bahadur{?) is not inconsistent with the view that a
judgment not inter partes is admissible in evidence
under certain circumstances, because his Tordship
specifically mentions that if the existence of a judg-
ment is a fact in issue or is relevant under the other
provisions of the Act, it is admissible,

Cravrensy,

Now the learned Subordinate Judge has referred
to the judgment, Exhibit Q(1) as affording a motive
for the benami transaction. Further he has referred
to it as an item to be considered along with Exhibit
7 relied on by the plaintiff. Exhibit 7 affords an
instance in which the plaintiff’s right as owner was
asserted while Exhibit Q(1) affords an instance
where her position as a benamidar was successfully
asserted. The judgment in question, to my mind,
is admissible in evidence under sections 11 and 13 of
the Evidence Act. The learned Subordinate Judge
has specifically mentioned that it is not conclusive
evidence, and uses it as modifying the effect” of
Exhibit 7. T am of opinion that the consideration
of the judgment in the way done by the learned
Subordinate Judge has been properly done and his
finding of fact cannot be assailed on the ground of a
reference made by him to Exhibit Q(1). It is
significant that no ground was taken in the grounds
of appeal as to the non-admissibility of Exhibit Q(1).

A point was raised by Mr. Sinha on behalf of
the respondent that the question of inadmissibility
of this judgment cannot be agitated by the appellant,

(1) (1923-24) 28 Cal. W. N, 942, (2) (1925) 6 Pat. L. J. 634 (651),
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2. ipagmuch as this document was admitted m evulrenqe
T in the lower cowrt without any m 01)3&({’[101{. ;F!?Is
sasoxom: contention has no force because the absence of an
Kuen  ghjection will not make admissible a document which
£ s per se irvrelevant or inadmissible. The only effect
s 18 that no ohjection can be taken as to the mode of
Sam. proof.

CHATTERAL, Tn my opinion the case 1s uom::lg(_le("i b,\: the finding
T of fact arrived at by the learned Subordinate Judge
on a careful consideration of all the facts and
cireamstances and there is no substance in the appeal
which is, accordingly, dismisced with costs.

Apanr, J.—1 agree.

Appeal dismissed.

APPELLATE CIVIL.,

Before ddavid and Chatterit, JJ.

- TALCHAND THARUK

v
Fel., 5, 6.

SEOGOBIND THAKUR.*

Hindu  Luw~—suit  against joint  fumily—harta made
defendant—members . wiether effectively represented ceen i
fearta nbt described as such——karta not contesting the suit,
whether necessarily implies carelessuess.

In a suit against the joint Hindu family the karta may
cffectively represent the other members of the family even
though he is not described as such in the vecords of ihe case.

FAppeal Do Appellate Decree nos. 1684 of 1926 and 88 of 1097,
frow a - deeision of Habue Tulsi Das Mukharji, Sobordinate Judge of
shabiabud.  dated the I0th September, 1926, contiviing decis,i(:n of
Babu Tugal Kishore Narayan, Munsit of Buxar, dated the 15th Jue,
1925, ‘ '



