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w2 n g Civil Court. Then Manno Chowdhury v. Munshi
Tgumen | Chowdlhury(t) amongst others was referred to by their
Mowsyaraw Lordships in Beas Muc//z, v. Baldeo Pathak(2), and there
Ssvmen they distinguished that case on the ground that an
(hwiiumx ununctlon hAd been sought against the defendants
NN mxthumno them from ploceedmu hefore the Collector
in respect To a batwara which was being made. That

is exactly the case here.

I am satisfied, therefore, that the Civil Court
has ample jurisdiction in a matter like this and the
view taken by the learned District Judge cannot
he supported.

In the result the appeal is allowed, the decree
of the learned Diitrict Judge set aside, and it is
declared that the estate is not liable to partition and
that the defendants be restrained by an injunction
from proceeding with it.

The plaintiffs appellants will get their costs
throughout which we direct must he Dau{ by the major

CHATTERL,
I,

respondents.
Apamr, J.—I agree.
S. ALK,

Appeal allowed.
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Eridence det, 1872 (et T of 1879), sections 16 and 91—
martgage bond. recital in, us to receipt of considerution by
mortyugor—whether admissible s against subsequent pur-
chuser—want of consideration, onus on purchaser to prove—
zlz\ullzon of -court to receive or refeet documents filed late

—~—r

*‘\p]mﬂ from Appelhfe Decree no. 1340 of 1928, fromi a deeision
of . Meredith, Fag., 1.c.8., District Judge of Muzatfarpur, dated
the itl hme 19206, «uuh)minnr a decision of Dabu- Harthar Charaii.
Subordinate Tu«lm of (Imm]\‘uzm dated the Tth April, 1925,

(1) {1918) 3 Pat. L, J. 188, {2) (1928} I. L. R, 7 Pab. 510.
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must be ecrercised when docwments filed—Code of Civil
Procedure, 1908 (dct 1V oof 1908), Order X111, rule 2.

A recital m a mortgage bond as to the receipt of the
consideration by the iortgagor 1s mlmiwilxk as against a
subsequent purchaser of the movtuaved | voperty, and, there-
fore, In a suit based on the lwortyage v.(,hd the onus lies
on the defendant-purchaser to prove thpt no consideration
has in faet passed.

Brajeswaree Peshular v Budhannddinh | explained.

Krishne Kishor De v, Sreemali Nagendvebide  Chow-
dhurenit2y  and  Bishesvrar Duayel v, Horbans  Sahay(3),
dizsented fron.

Althooph a court has o discretion to receive or to reject
deenmentury evidence filed after the date of the first hearing.
the diseretion st be exercised when the docmments are filed.

Where, therefore, the plamtiff filed certain documents
after the date of the first beaving and the comrt divected
the saime to he kept on the record,

Held, that the order must be read as an order ** receiving”
the documents nnder Order XIII, rule 2, Code of Civil
Procedure, 1906, and that the comrt had no power to rejees
them %nl,au;uenrl\ on the around thal they were filed foo
late.

Durga Prasad Thakwr v. Baswan Pandeyd), followed.
Appeal by the plaintiff.

The facts of the case material to this report are
stated in the judgment of Das, J.

K. P. Jayaswal (with him Manohar ZLal and
P. 7 Mallick), for the appellant.

S. K. Mitter (with him Bhagwan Prosed and
Satyadeo Seha?), for the respondent.

Das, J.—This appeal arises out of a suit insti-
tuted hv the plaintiff to enforce a mortgage bond
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alleged to have been executed by the defendants first -

partv on the 26th August, 1912. 3¢ appears that the

(1) (1881) L. L, R. 6 Cal. 268. _(3) (1007) 6 Cal. L. J. 659,
(2) (1920-21) 25 Cal. W, N. 042.7(4) (1928) 9 Pat. L. T, 317 (828).
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defendants first party conveyed the disputed property
to the defendants second party on the 9th Aungust
1917: and the suit was resisted in the Courts below
substantially on behalf of the defendants second party.

The plaintiit alleges that there was Rs. 409 due
to him from the defendants first party on different
transactions and that the mortgage in suit was
executed by the defendants first party to satisfy the
debt due by them to the plaintiff as also in considera-
tion for a cash advance of Rs. 341. There is an
admission in the mortgage bond as to the receipt of
the consideration by the defendants first party. The
defendants second party, however, denied the genuine-
ness of the mortgage bond and contended that 1o
consideration passed in respect of the transaction.
The Courts below have taken the view that having
regard to the attitude taken up by the defendants
second party the onus was upon the plaintiff to
establish that consideration passed in respect of the
transaction of the 26th August, 1912. Both the
(lourts Loncunenth found that consideration did not
pass and in that view dismissed the plaintifi’s suit.

The first question which we have to determine in
this appeal is whether there was any onus upon the
plaintiff to establish the passing of consideration.
Now, as I have said, the defendants first party
admitted in the mortpa@e hond that they had received
the consideration money from the plaintii The
defendants second party took a conveyance of the
disputed properties from the defendants first party
on the 9th August, 1917. 1t is conceded by Mr. \Ilttel
who appears on behalf of the vespondents that so far
as the defendants first party are concerned they are
bound by their own admission and that, if they
contested the plaintitf’s suit the onus would be on them
to establish that consideration did not pass in respect
of the mortgage;-hut he contends that the defendants
second partv are in a different position and are in
fact strangers to the transaction of the 26th August
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1912; and that, 21 they deny the genuineness of the 1920
transaction, the plaintiff has to e\idbhsh the reality R
of it as against them, and in support of his argument puses
M. Mitter has relied on ]eifljy\](‘(//;w Poshalkar v.  Sun
Budhunuddi(ty, Krishea  Fizhor De v. Sreemati e
f’\”‘lfi(’/l/‘]/(ﬂ)/’(}f( ' how l]//./m/l/u'("’), and Bisheswar D((‘?/(lz hn\u\x
v. Harbans Sahay(®). Having regard to the authori-
ties some of which at any rate support the argument
of Mr. Mitter, it 1= necessary to deal with the point
with care.

s, J.

As T have said, 1t 1s not suggested that the
recital in the mortgage hond as to the receipt of the
consideration money 1is not admissible as against
defendants first pmt\ Now on what 1)111101})lc can
it be urged that it is not equally admissible as against
defendants second party who have taken a conveyance
of the property from the defendants first party.
Section 18 of the Evidence Act provides as follows:

©siatements nade by persons. from whor the partiss to the
st have derived thelr interast in the subjectanatier of the sull are
admissions, it they are made during the continuanee of the interesi
of the persons mdl\mn the \tmp-nent» :

Now it 1s quite true that the admission of the defen-
dants first party in the written statement is not
admissible as against defendants second party,
hecause it was made after they parted with
their interest in the subject-matter of the suit in
favour of the defendants second party; but so far as
their admissions in the mortgage bond of the 26:1h
Aungust, 1912 are concerned, they obviously stand on
A ditrerent footing. I think this'is clear from sect um
18 of the Evidence Act, and the relevancy of suci

admission is clearly prov ided for in section 21 of the
Evidence Act which provides that admissions are
relevant, and may be proved as against the person
who makes them, or his representative in interest.
The defendants second party are clearly the represen-
" tatives in interest of the defendants first party. If
(1) (1881) I. L. R. 6 Cal. 208, (2) 11920-21 25 Cal. W, N, 942,

(%) (1907) 6 Cat. L. J. 659,
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there were no authorities on the subject. T should
have no hesitation whatever in coming to the conclu-
sion that the statements made by the defendants first
party in the mortgage bond of the 26th August, 1912,
are admissible as against the defendants second party.

But, as I have said, Mr. Mitter relies on three
decisions of the C'aleutta High Court. So far as the
first decision is concerned, I do not think that it
completely supports the argument; and so far as the
later decisions ave concerned. speaking with the
vomost respect. I consider that they have proceeded
on the misunderstanding of what was actually decided
by Garth, ¢ J. in the first-mentioned decision.  The
material question which had to be considered in that
case was, whether the unqualified admission of the
mortgagor as to the receipt of consideration money
was admissible as against the subsequent purchaser
for value. The lower appellate court, without
reference to the question of onus of proof and on an
examination of all the evidence had decided that the
mortgage bond which was the subject-matter of the
suit was not a honafide document and that no con-
sideration passed in respect of the same. The case
came up before Jackson and McDonell, JJ. and the
two learned Judges differed in opinion, Jackson, J.,
heing of the opinion that the recital in the mortgage
hond was admissible in evidence as against the contest-
ing defendants, McDonell, J., being of a different
opinion. The case was then heard by Garth, C. J.
In dealing with the argument which we are now
considering that learned Chief Justice said as follows :
** In this case, the only way in which, as far as I can
see, the recital in the hond could possibly be made
evidence against the defendant no. 2, was this: He
no doubt claimed under the defendant no. 1, and he
claimed the very property which was professedly
mortgaged by his vendor, consequently the recital was
a statement made With reference to that property by
the person under whom he claimed, and therefore
it was admissible in evidence as against him.’*
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T stop here for a moment to point out with the utmost
respect that the proposition for which the plaintiff 77,
contends 1n this case was put with very great clearness
and precision. Is there anvthing in the suhsequent
part of the decision to \ugge\t that the Learned Chief
Justice reiected the proposition as an unsubstantial
one? I think not; for the learned Chief Justice
continued as follows: *° But then, in a case of this
kind. the \\eloht tn he attributed to the recital would
deperud entirely upon the other evidence of the bona-
fides of the l}ond If the plaintifi’s evidence did not
satisfy the Court that the transaction itself was honest
and l*mm,uh, the fact that the parties to the fraud
had stated ir the hond that the consideration was
trulyv paid would, as it seems to me be entitled to little
or to no weight.”’

As T read the judgment, the learned Chief
Justice did not decide the case on a question as to the
onus of proof. I read his judgment as indicating
that the onus of proof was on the defendants; but in
the circumstances of that particular case the weight
to be attributed to the recital was very slight. T do
uot for a moment suggest that the present case cannot
be decided in the way in which Sir Richard Garth
decided that case. The onus of proof in a case of
this kind must primarily he on the defendants; but
if the plaintiff goes to the witness box, the defendantg
mav show by the cross-exatnination of the plaintiff and
from other urmmstrmf es that the case of the plaintift
is inherently suspicious. Now how much evidence in
a partienlar case would be required to turn the scale
is a matter entirely for the Courts of facts. That
15 a matter with which we are not concerned in this
case. Sir Richard Garth was satisfied that the lower
appellate Clourt in that case had dealt with the whole
case without reference to the onus of proof and he had
no. difficulty, in those circumstances, to come to the

conclusion ‘that the decision of the lower _appellate
court was binding on the “High Court in Second

Appeal.
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Bt oas 1 oread the judgment in this case of the
sarned Judge in the lower appellate cowrt, the whole
case has been decided on the view that the plaintiff
failod to establish that consideration passed in
reapect of the transaction which is the subject-matter
nf the snit. The learned District Judge considered
that the learned Subordinate Judge was right in
placing  the onus upon the plaintifi. Having
expressed this opinion, he proceeded to say as follows
“The oral evidence must he considered in regard to
this mutter of onus: and, having carefully considered
the entirve evidence /u the Light of that consideration,
I am not prepared to differ from the learned Sub-
ordinate Judge.”

Ti seems to me therefore that the whole decision
ol the learned Judge in the Court of appeal helow
rests upon his view as to the onus of proof.

[ now come to the subsequent decision upon which
Mr. Mitter relies, Krishna Kishore De v. Sreemati
Nagendrabale  Chowdhurani(y which of course is
entitled to the highest respect. In deciding that case,
the learned Judges said as follows: ° If an action
to enforee a mortgage security is contested by the
mortgagor and execntion is admitted by or proved
against him, the onus lies upon him to prove that the
recital as to the payment of consideration for the
deed which he executed is untrue * *
When, however, the claim is contested hy a stranger
who denies that the bond was executed and also
asserts that there was no consideration for the mort-

gage, the onus 15 upon the mortgagee to prove his
case.’

Stoppiug here for a moment, I may point out
that no exception can be taken to the statement of law
as propounded in the passage which T have just quoted.
The question however is, whether a subsequent pur-
chaser for value can be regarded as a stranger.  In

——.

(1} (1920-.21) 25 Cal. W, N. 042,



VOL. VI | PATNA SERIES. T3

my opinion section 1% of the Evidence Act read with
section 21 makes it perfectly clear that the subsecuent
purchager is not a stranger but a pm\ The learned
Judge then proaeeds to say as follows: ** This position
may be fortified by reference to a long line of deci-
siong 7' and amongst the decisions to Wlmht e learned
Jndge refers is the decision of Garth, (. J., to which
[ have already referred. I may 1mnt10n that the
decicion of Garth, C. J., is not an aunthority for the
proposition that a recital in the mortgage hond as to
the receipt of consideration money by fhe mortgagor
is not aamissible in evidence zwamst a qubqequent
puichaser for value.

The last of the cases relied upon hy Mr. Mitter
substantially adopts the view taken in Krishna Kishor
De v. Sreemati Nogendrobale Chowdhwrani(t).  As
T have said, these decisions are entitled to the greatest
weight: but they are not binding on thlb (C'ourt.
ILmno regard to what Sir Rldm d Garth himself
stated in the earliest of these cases and having regard
to section 18 and section 21 of the Evidence Act, I am
clearly of rpmmn that a recital in a mmmaoe bond
as to the recaipt of the consideration by the morts{a gor
i1s admissible as against a subsequent purchaser It

as therefore admissible as against defendants second
part.; and the Courts helow should have considered
the whole case from the point of view that the initial
onus was upon the defendants second party.

There is, however, no mystery in the term ‘onus’.
The onus may be upon the defendants; and vet the
defendants may by cross-examination of the plaintiffs
extract such admissions that the Court may well come
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to the vonclusion that the transaction upon which the .

plaintiff relies is inherently improbable. It is not
possible to lay down any general rule on this point,
nor is it desirable that we should do so; but, if T
were satisfied that the &ourtq below dea,lt with the

S

(1) (1920-21) 25 Cal, W, N. 042.
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case fairly without reference to the question of onus
of proof, T should have hesitated before interfering
\\‘lt.h the decision in this case.

But now arises a peint which is of some import-
ance. It is recited in the mortegage bond that Rs. 341
was recelved 1n cash by the defendants first party

t was admitted on hehalf of the plaintiff that the
money was not paid before registration but was paid
after registration, that is to sav, after execution of
the doctment. Now this illustrates what I mean by
saying that the pluntiff by his ewn admission 1n the
witness hox may help the defendant in the matter
of the onus. It is obvious therefore that the plain-
tiff cannot succeed so far as the sum of Rs. 341 is
concerned; and this portion of the claim must fail
unless the books of account which the plaintiff will
have liberty to produce hefore the Courts below should
help him in any way. As regards the sum of Rs. 409

it is obvious that the Courts below must LODSTdE"{‘ the

whole case in the light of the observations in this
judgment.

But one point remains: it appears that the
aceount books tendered hy the plaintiff were rejarted
by the Court of first instance. Now the fa,cts are
these. The suit was filed on the 21st July, 1924,
The plaintiff was divected to file his hooks of account
on or before the 16th November, 1924 I may point
out that the issues were settied on the 12th Js ADUATY.
1925 but the plaintiff was as a matter of fact directed
to file the books of account before the settlement of
issues.  He failed to file his books on the date fixed,
but he actwally made an application on the 3rd
February, 1925, that is to say, within a few days of
the settlement of issues for liberty to file the books.
The learned Subordinate Judge passed an order
directing that the books be kept on the record. - The

- trial commenced on the 30th March, 1925, and when

the plaintiff tendered the books of acoount they were
rejected by the learned Subordinate Judoe on the
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ground that they were filed too late. In my opinion, 2
the course - adopted by the learned Suhordinate Judge Tt s
was not a proper one. It may he pomted out that praen
he himself allowed the defendants to file certain suw
documents on the 12th February, 1925, and T can see [ U
no reason why he should have accorded this preferen- g
tial fwﬁtment to the defendants. But in truth the
quesiion 1s decided hy reference to the relevant
provisions in the Code of Civil Procedure. I have
dealt with the point at very great Iength M various
cases, some of which are leported and I respectfully
draw the attention of the learned Subordinate Judge
to a decision of this Court in Durga Prosad T hakur
v. Buswan Pundey(t). My view is this.  The Court
has a discretion to receive documentarv evidence if
filed after the date of the first hearing of the suit,
although it has equally a discretion to reject those
documents. But the Court must exercise the discre-
tion when the party files those documents. Tt was
opeir to the learned Subordinate Judge on the 3rd
Tebruary, 1025, to refuse to receive the documents:
but on the contrary he passed an order directing that
thev should be kept in the record. That order must
be read as an order ‘‘ receiving  the documents under
Order X111, rule 2, of the Code. Tt was of course
open to the Court afterwards to reject them on the
ground that they were not relevant docnments or to
refuse to act upon them on the ground that they were
not genuine. But the diseretion to be exercized by
the Court under Order X1II, rule 2, of the Code is
exercited and properly exercised When the documentary
evidence is sought to be filed by a party. In m“\' ,
opinion in the circumstances of the case there is mo
reason why the plaintifi should not be allowed to
tender the documentary evidence, especially as the
learned Subordinate Judge had no hesitation what-
ever in receiving the documentarv evidence. filed by
the defendants nine days after those filed bv the
plaintiff.

Trvs, A,

(1) (1928) @ Pab, I. T, 317 /328).
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I would allow the appeal, set aside the judgments
and the decrees passed by the Courts below and
remand the case to the lower appellate Clourt with
direction that it should remand the case to the Court
of first instance. The plaintiff will have liberty now
of tendering the documentary evidence w vhich was
filed by blm on the 3vd Februarv, 1925. [t is under-
stood that he will not be at liberty to tender in evidence
any other documentary evidence. Tt will hie open to

the learned Suboidinate Judge to consider the hooks
nf account; hut how he will regard them it is not
for us to sav in this Court. It will also be open to
the defendants second party to tender such evidence
in rebuttal of the dncume‘ltah evidence which may
he tendered by the ﬂmntlﬁ as the defendants second
party may he Hlvw*f Costs will abide the result
and will be disposed of hy the lower appellate Court.

Fazr Avt, J.—T agree.

Case remanded.
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Laimitation Aet, 1908 (deb IN of 1908), section 24 and
Nehedule 1, wrticles 36, 115 and 120—suit for damages for
malfeasunce or wisfeasance—liability ex-delicto or ex-con-
bractu—nproper  article  applicable—scetion 24 scope  of—
fernunus a quo,

*Appeal from \ppy ate Decree ng. 500 of 1926, from a decision: of

A Buumders, Bsy., nes., Bistrich Judge of Manbhum, dated . the
1¢Lh Decemnber, 1425, reversing a decision of Dabu Brajendra Prasad,
Subordinate Tudbe of Dhunbad, dated the $S0th Tuly, 1924,



